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l. INTRODUCTION

After heavily contested and hard-fought litigation, Class Counsel obtained an outstanding
result for the class: a $5.1 million cash settlement (reduced pro rata for any opt-outs) and
prospective relief that (a) prohibits GLIC from raising COl rates for Class Policies until October
25, 2029, and (b) prohibits GLIC from challenging the validity and enforceability of any eligible
policies owned by participating Class members on the grounds of lack of an insurable interest or
misrepresentations in the application for such policies. The cash fund alone equals 71.5% of past
COl overcharges through June 2024. That cash will be sent directly to class members, using their
mailing addresses in GLIC’s files, without any need to fill out claim forms, and no money will
revert to GLIC. In view of this exceptional result, Class Counsel requests a fee award of
$1,700,000, equal to 20.7% of the gross settlement benefit (or using a less-accepted and more
conservative methodology, 1/3 of the cash component of the settlement viewed in isolation). Class
Counsel also requests reimbursement of litigation expenses in the amount of $168,992.28, and an
incentive award of $25,000 for Plaintiff Martin Silverstein.

This excellent result for the Class was driven by the efforts and success of Class Counsel
in this litigation. Class Counsel previously litigated a related case against GLIC’s affiliate
Genworth Life & Annuity Insurance Company (“GLAIC”), Brighton Trustees, LLC, et al. v.
Genworth Life and Annuity Ins. Co., Case No. 3:20-cv-00240-DJN (E.D. Va.) (“GLAIC Action”),
but:

e the plaintiffs in the GLAIC Action only had contracts with GLAIC, and therefore

lacked privity with and had no standing to sue GLIC;!

! See, e.g., Mahon v. Ticor Title Ins. Co., 683 F.3d 59, 64 (2d Cir. 2012) (holding that plaintiff
lacked Article 111 standing to represent borrowers injured by affiliated title insurers, even though
they were “wholly-owned subsidiaries of the same parent company, share resources in

1
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e GLAIC refused to provide discovery on the GLIC policies;? and

e GLAIC refused to offer a single dollar to GLIC policyholders.

As a result, the complaint, class certification motion, and settlement class in the GLAIC
Action included only owners of GLAIC policies—not owners of GLIC policies. And, to make
extra sure that no Genworth entity could in the future try to use the GLAIC settlement to wipe out
the rights of the GLIC owners that GLAIC refused to compensate, the settlement agreement
expressly excluded GLIC polices as well. See Declaration of Steven Sklaver (“Sklaver Decl.”),
Exhibit 1 at 1 51 (“For purposes of clarification only, the Class also does not include any policies
issued by or insured by Genworth Life Insurance Company or its predecessors or successors.”).
By refusing to offer a single dollar to settle the claims of GLIC policyholders, Genworth was
apparently willing to make a financial bet that no GLIC policyholder would ever come forward
and challenge GLIC’s COl increase.

The GLIC COI overcharges thus continued without relief until Plaintiff Martin Silverstein
came forward and engaged Class Counsel to litigate this case. Filing this case brought considerable
risk: the money at stake was relatively small, meaning Class Counsel could spend significant time
and money with little promise of a reward. The best testament to the riskiness of this case is that
no other law firm in the country filed a case against GLIC concerning the COI increase, even years
after the COI increase was implemented and after the successful result in GLAIC (in which

multiple different law firms did file).

Connecticut, coordinated in drafting their premium rate schedules, and operate in the same manner
with respect to overcharging Connecticut borrowers in refinance transactions”); Pryce v.
Progressive Corporation, 2022 WL 1085489, at *4 (E.D.N.Y. Feb. 17, 2022) (dismissing claims
against Progressive Direct and Progressive Corporation because the named plaintiff lacked Article
111 standing to sue the affiliates with whom she had no direct dealings).

2 Sklaver Decl., Ex. 4 (September 25, 2020 email from GLAIC’s counsel).

2
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At the initial scheduling conference, this Court expressed frustration with the fact that the

GLIC claims had not been resolved in connection with the GLAIC Action. Class Counsel shares

that frustration; it would have also been in its financial interest to have settled both sets of claims

together had GLAIC paid for it, because the Court ultimately awarded attorneys’ fees using the

favored percentage of the fund method. But, again, GLAIC refused to pay any money to settle the

GLIC claims or even provide discovery about GLIC.

Despite the Court’s admonishments at the initial scheduling conference, which GLIC

frequently invoked to try to short-change compensation owed to the proposed settlement class

here, Class Counsel immediately began to vigorously prosecute this action, including the

following:

On March 8, 2024, Class Counsel served its First Set of Requests for Production,
totaling 43 requests.

Class Counsel worked closely with its experts to analyze documents produced to
develop and investigate GLIC-specific theories of liability and damages. Plaintiff’s
discovery efforts included investigating theories not developed in the GLAIC
Action.

As part of this additional investigation, Plaintiff subpoenaed documents from
Genworth Life Insurance Company of New York (“GLICNY”) on May 30, 2024,
which had not been done in the GLAIC Action.

Class Counsel served additional third-party document subpoenas on May 7, May
14, and June 25. These subpoenas included a request for MG-ALFA actuarial

modeling software from Milliman.
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e Class Counsel served five deposition notices on GLIC on June 14, 2024. Class
Counsel served deposition subpoenas on third-parties Milliman and Willis Towers
Watson on July 2, 2024. Also on July 2, Class Counsel served 14 interrogatories
and 431 requests for admission.

e Atthe time of settlement on July 8, Class Counsel was actively working to schedule
and prepare for depositions, and working with its liability and damages experts to
prepare expert reports, which were due less than 6 weeks later, on August 13.

Sklaver Decl. {1 11-17.

This work required a substantial commitment of time and money that some plaintiffs’
lawyers may not have made in the face of the Court’s comments at the initial scheduling
conference. These persistent efforts paid off. See Dkt. 64 at 112 (Preliminary Approval Order
stating that Class Counsel “has expended a great deal of time, effort, and expense investigating
Genworth’s COI increase prior to and since filing this action”).

In parallel with the litigation, the parties engaged in extended mediation efforts. The parties
mediated with Rodney Max on March 4 and April 9, 2024, the first time in person in Miami.
Sklaver Decl. § 20. When those mediations were unsuccessful, and in part due to unproductive
developments in those mediations, Class Counsel requested that the Court oversee continued
settlement negotiations with GLIC, Dkt. 38 (PItf’s Pre-Hearing Status Report), which the Court so
ordered by referring the matter to Magistrate Judge Colombell for assistance. On June 26, 2024,
the parties mediated in person with Magistrate Judge Colombell in Richmond, Virginia. Sklaver
Decl. § 23. In conjunction with these mediations, Class Counsel worked with its expert to analyze

GLIC policy-level data to model damages. Id. § 21. Plaintiff (and his wife) travelled from Ohio to
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personally attend that mediation. Id. § 23. Judge Colombell made a mediator’s proposal at the
conclusion of the mediation of the June 26 mediation, which the parties thereafter accepted.

This Settlement is outstanding by any measure, not least under the “most critical factor”
courts consider in awarding fees: the results obtained for the Class. In re Abrams & Abrams, P.A.,
605 F.3d 238, 247 (4th Cir. 2010) (quoting Doe v. Chao, 435 F.3d 492, 506 (4th Cir. 2006)). The
settlement-to-historical-damages ratio for the cash component alone far exceeds the results in other
COl litigation that were deemed “extraordinary” by other courts. For example, the Settlement Fund
here, equal to 71.5% of the COI overcharge, bests what Judge McMahon called, in a prior COI
overcharge case where the cash fund equaled 68.5% of the overcharges, “one of the most
remunerative settlements this court has ever been asked to approve.” Fleisher v. Phoenix Life Ins.
Co., No. 11-cv-8405 (CM), 2015 WL 10847814, at *11, *13 (S.D.N.Y. Sept. 9, 2015) (“Phoenix
COI”) (awarding a fee of 33-1/3% of the cash fund). Id. And in a COI case against John Hancock,
the Court remarked that a settlement providing for 42% of the COIl overcharges was “quite
extraordinary.” 37 Besen Parkway, LLC v. John Hancock Life Insurance Co., 15-cv-9924 (PGG),
Dkt. 164 (S.D.N.Y. Mar. 18, 2019) (“Hancock COI’*) (approving the requested fee equal to 30%
of the monetary fund, with a lodestar cross-check multiplier of 6.92). And the substantial
nonmonetary relief is a significant additional benefit to the class, and one that could not have been
obtained even with a complete trial victory. This result is even better considering that this case had
substantial risks, whereby the Class could have recovered nothing, as the Court indicated at
preliminary approval. See Sklaver Decl., Ex. 6 (Preliminary Approval Hearing Trans.) at 8:24-9:3
(“There’s obviously significant risk in this kind of litigation. In fact, I've repeated that risk during
my calls, giving Mr. Sklaver a hard time. So, obviously, getting this kind of recovery in the face

of a potential tough row to hoe here is significant.”).
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For these reasons, Class Counsel respectfully moves this Court for an award of attorneys’
fees, reimbursement of litigation expenses, and an incentive award. The attorneys’ fee, equaling
20.7% of the total benefits made available to the Class (or a third of the cash settlement fund
considered in isolation from all the other non-cash benefits including the COI freeze), is well
within the range approved by Courts in this Circuit. See, e.g., Dickman v. Banner Life Ins. Co.,
Case No. 1:16-cv-00192-RDB, 2020 WL 13094954, at *5 (D. Md. May 20, 2020) (approving fee
award equal to 39.5% of the common settlement fund after reduction of opt outs and 20.6% of the
total value of the relief obtained for the class), aff’d 28 F.4th 513 (4th Cir. 2022). The requested
award is warranted by the outstanding results achieved for the Class through the efforts of Class
Counsel, and the risks taken and overcome in litigation brought entirely on a contingency fee basis.

1. BACKGROUND

A. Class Counsel Investigates and Files a Lawsuit for GLIC Policyholders

The Settlement Class consists of owners of approximately 3,000 universal life policies
(“Class Policies”), insured by GLIC and issued on GE Gold I and GE Gold Il policy forms, that
were subject to a 2019 COI increase. Dkt. 64 (Preliminary Approval Order); Sklaver Decl. { 5.
Plaintiff Martin Silverstein hired Class Counsel long after the GLAIC Action was settled and
approved. Class Counsel diligently investigated and filed this lawsuit after determining that
Plaintiff Martin Silverstein had privity with GLIC because his policy was insured by GLIC and
issued on a GE Gold policy form. Sklaver Decl. | 8. This lawsuit—and the resulting Settlement—
means that GLIC policyholders will finally, for the first time, receive relief for the improper COI
overcharges leveled against their policies.

B. Class Counsel Performs Significant Work Prior to Settlement

Class Counsel filed the complaint on October 20, 2023. Dkt. 1. GLIC filed its answer on

December 22, 2023. Dkt. 4, 26. Class Counsel immediately initiated discussions with GLIC

6
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regarding the case schedule and discovery, including the negotiation of a protective order to allow
production of documents. Sklaver Decl. { 9.

The Court held an initial status conference on January 9, 2024. Dkt. 35. The Court proposed
a “fast settlement conference.” Dkt. 36 at 7. The parties scheduled a mediation for March 4, 2024.
Sklaver Decl. 120. On February 7, 2024, GLIC produced detailed policy-level data for the
approximately 3,000 GLIC policies. Id. § 21. Class Counsel then worked diligently with its expert
to process and analyze the data and create damages models in advance of the mediation. 1d.

Because the mediation did not result in a settlement, the Court held a scheduling conference
on March 7, 2024. Dkt. 35. Class Counsel filed a status report in advance of the conference. Dkt.
38. The Court’s March 8, 2024 Scheduling Order set a fast schedule—opening expert disclosures
were due August 13, 2024; the close of fact discovery was set for September 12, 2024; and trial
was set for January 10, 2025. Dkt. 41. Class Counsel immediately went to work. Class Counsel
served its First Set of Requests for Production on March 8, totaling 43 requests. Sklaver Decl. § 11.
On March 19, Class Counsel filed a protective order to allow the production of documents, which
the Court granted the next day. Dkts. 42—-43. Class Counsel served initial disclosures on April 8,
2024. Sklaver Decl. { 11.

Over the ensuing months, Class Counsel continued to vigorously prosecute this action. See
Dkt. 64 at {1 14 (Preliminary Approval Order stating that the “Settlement was reached after
significant work was performed”). The parties agreed to the reproduction in this action of the
documents and discovery produced in the GLAIC Action (with an exception for GLAIC-specific
policy-level data). Sklaver Decl. § 11. Class Counsel worked closely with its experts to analyze
these documents to develop and investigate GLIC-specific theories of liability and damages. Id.

1 14. Plaintiff’s discovery efforts included investigating theories not developed in the GLAIC
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Action. Id. As part of this additional investigation, Plaintiff subpoenaed documents from GLICNY
in support of its uniformity theory on May 30, 2024, which had not been done in the GLAIC
Action. Id. Class Counsel served additional third-party document subpoenas on May 7, May 14,
and June 25. Id. 1 12. These subpoenas included a request for MG-ALFA actuarial modeling
software from Milliman. 1d.

Class Counsel served five deposition notices on GLIC on June 14, 2024. Sklaver Decl.
1 13. Class Counsel served deposition subpoenas on third-parties Milliman and Willis Towers
Watson on July 2, 2024. Id. Also on July 2, Class Counsel served 14 interrogatories and 431
requests for admission. Id. At the time of settlement on July 8, Class Counsel was actively working
to schedule and prepare for depositions and was finalizing its Federal Rule of Civil Procedure
30(b)(6) deposition notice. Class Counsel was also actively working with its liability and damages
experts to prepare expert reports, which were due on August 13. Dkt. 41.

Class Counsel met and conferred repeatedly with GLIC’s counsel via email and
teleconference about discovery issues, including zoom meetings on May 9, May 20, June 21, and
July 2. Sklaver Decl. { 14. GLIC also served 14 requests for production and 13 interrogatories on
March 28, 2024. Id. 1 15. Class Counsel and Plaintiff Silverstein collected, reviewed, and produced
documents and responded to the interrogatories. Id.

C. Class Counsel Successfully Settles the Case After Extensive Negotiations

The parties simultaneously engaged in repeated efforts to settle the case. See Dkt. 64 at
15 (Preliminary Approval Order stating: “the negotiations in this case appear to be the result of
extensive, arm’s length negotiations between the parties after Class Counsel and Genworth
investigated the claims”).

The parties first mediated with Mr. Max in person Miami, Florida on March 4, 2024.

Sklaver Decl. § 20. Class Counsel worked with a damages expert to analyze GLIC-specific policy

8
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data, produced in advance of the mediation, to model damages and served a five-page mediation
statement. Id. § 21. The parties also mediated with Mr. Max via videoconference on April 9, 2024.
Sklaver Decl. { 20. Although these mediations were unsuccessful, the parties continued meeting
and conferring regarding settlement. Id. GLIC was emboldened in its litigation position given the
Court’s comments at the initial scheduling conference and no settlement was occurring, so Class
Counsel requested that the Court oversee settlement discussion. Dkt. 38. The Court agreed and
referred the matter to a magistrate to assist, Dkt. 39, and on June 26, 2024, the parties mediated in
person with Magistrate Judge Colombell in Richmond, Virginia. Sklaver Decl. { 23. In advance
of the mediation, GLIC refreshed its policy-level data on May 24. Id. Class Counsel worked with
its expert to analyze this data as well. 1d. Class Counsel also served a 18-page mediation statement.
Plaintiff and his wife travelled from Ohio to personally attend that mediation. Id. § 23. Judge
Colombell made a mediator’s proposal at the conclusion of the mediation of the June 26 mediation.
Id. 1 24. On July 8, 2024, Judge Colombell informed the parties that the mediator’s proposal had
been accepted. Id. The parties then drafted a long-form settlement agreement and executed it on
August 5, 2024. 1d. 1 25, Ex. 2.

Class Counsel negotiated an outstanding settlement for the class. The Settlement confers
the following monetary and non-monetary benefits:

e CASH: A cash Settlement Fund of up to $5,100,000.

0 The cash fund is equal to 71.5% of the total past COI overcharges, through
June 2024, alleged in this case. See Sklaver Decl. { 26.

o For any policy that timely and validly opts out during the Federal Rule of
Civil Procedure 23(e)(4) period, the Settlement Fund decreases on a pro-
rata basis calculated by multiplying the amount of the Settlement Fund (i.e.,
$5,100,000) by a fraction where (i) the numerator is the combined Specified
Amount, as of June 30, 2024 (as that term is defined in the Policies) of the
Policies that opt out of the Settlement Class and (ii) the denominator is the
total Specified Amount, as of June 30, 2024, of all Policies owned by
members of the Class. Sklaver Decl. | 26, Ex. 1 at 2. As of November 14,
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2024, there were no opt outs. Id.  26. No portion of the Settlement Fund
will revert back to GLIC, and checks will be mailed directly to Class
Members without having to fill out claim forms.

e CLASS COI RATE SCHEDULE INCREASE FREEZE. A total and complete
freeze on any cost of insurance increase for Class Policies for October 25, 2029.
Sklaver Decl., Ex. 1 at 3. Thus, even if GLIC has a future change in enumerated
factors that would otherwise permit a COl rate increase under the terms of the Class
Policies, GLIC will not increase COI rates until October 25, 2029. Policyholders
now have the ability to predict, with certainty, what their COI obligations will be
for a substantial period of time.

e VALIDITY STIPULATION & STOLI WAIVER. As part of the Settlement,
GLIC has agreed not to challenge the validity and enforceability of any eligible
policies owned by participating Class members on the grounds of lack of an
insurable interest or misrepresentations in the application for such policies. Sklaver
Decl., Ex. 1 at 4. Class members now have the assurance that a death benefit will
be paid if an otherwise valid claim for the policy proceeds is submitted.

The non-monetary forms of relief are estimated to be worth approximately $3,097,438 to members
of the Settlement Class, with the vast majority of that amount resulting from the enormous benefits
created by the COI freeze. Sklaver Decl. { 27.

D. The Court Preliminarily Approves the Settlement and Certifies a Class

Class Counsel filed “Plaintiff’s Motion for Preliminary Approval of Class Action
Settlement” on September 13, 2024. Dkts. 55-56. The Court held a preliminary approval hearing
on October 10, 2024. Sklaver Decl., Ex. 6 (Preliminary Approval Hearing Trans.)

The Court issued its Order preliminary approving the Settlement and certifying a
Settlement Class on October 11. Dkt. 64. The Court found “that the prerequisites for certifying the
Action as a class action under Rules 23(a) and 23(b)(3) of the Federal Rules of Civil Procedure
have been satisfied, and that the Court will likely certify at the final approval stage a Settlement
Class.” Dkt. 64 at 11 3-10. The Court held that Plaintiff Martin Silverstein and Class Counsel will
“fairly and adequately protect the interests of the class” because “Plaintiff has vigorously pursued

the Action so far and appears to be capable of continuing to do so” and “Class Counsel appears
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qualified, competent, and experienced in class action lawsuits.” Dkt. 64 at { 7; see also id. § 11—
12 (naming Plaintiff as Class Representative and appointing Susman Godfrey as Class Counsel).
The Court preliminary approved the Settlement “as being fair, reasonable, and adequate, and in
the best interest of the named plaintiff and the Settlement Class.” Dkt. 64 at {{ 13 -22.

Pursuant to the Preliminary Approval Order, the Class Administrator, JND Legal
Administration LLC, sent out Class Notice on October 25, 2024. Dkt. 65. The opt out deadline is
December 10, 2024, the motion for final approval is due on December 13, and the Final Fairness
Hearing is set for January 3, 2025 at 2:00 pm. Dkt. 64. Class Counsel will update the Court with
final numbers after those deadlines expire, but as of November 14, 2024, there are no opt-outs or

objections. Sklaver Decl. { 26.

I11. ARGUMENT
A. Class Counsel’s Fee Request is Reasonable.
1. Class Counsel is Entitled to Fees from the Common Fund.

The Settlement creates a $5.1 million common fund. As is customary when class counsel
aids in the creation of a common fund, Class Counsel is entitled to a reasonable fee from the fund.
See Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980); Kelly v. Johns Hopkins Univ., 2020 WL
434473, at *6 (D. Md. Jan. 28, 2020) (awarding counsel a percentage of the total value of the
settlement, including future tax deferral and fee savings that would benefit the class).

Courts also consider the value of prospective relief in assessing the reasonableness of a
percentage fee award. For example, in Phoenix COI, 2015 WL 10847814, class counsel reached a
settlement in a COIl case that included a 5-year COI freeze and a non-contestability benefit
comparable to the COI freeze and non-contestability Benefit provided by the Settlement here. The
Phoenix COI court noted that, based on expert reports, “[t]he non-monetary relief provided by the

Settlement is also substantial and has an estimated value of over $93.4 million.” Id. at *10. The
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court concluded that it is appropriate to take the value of prospective relief into account when
determining a settlement’s value for the purpose of calculating attorney’s fees. Id. at *15 (“In
calculating the overall settlement value for purposes of the ‘percentage of the recovery’ approach,
Courts include the value of the both the monetary and non-monetary benefits conferred on the
Class.” (citing cases)).

2. The Requested Fee is Reasonable under the Percentage Method.

a. The Percentage Approach is Favored.

“[B]oth in the Fourth Circuit and across the country . . . the favored method of calculating
attorneys’ fees in common fund cases is the percentage of the fund method.” Skochin v. Genworth
Financial, 2020 WL 6536140, at *4 (E.D. Va. Nov. 5, 2020) (citing Brown v. Transurban USA,
Inc., 318 F.R.D. 560, 575 (E.D. Va. 2016)); see also Thomas v. FTS USA, LLC, 2017 WL 1148283,
at *3 (E.D. Va. Jan. 9, 2017) (“District Courts within this Circuit have also favored the percentage
of the fund method.”), adopted, 2017 WL 1147460 (E.D. Va. Mar. 27, 2017). The percentage of
the fund method “is more efficient and less burdensome than the traditional lodestar method, and
offers a more reasonable measure of compensation[.]” In re LandAmerica 1031 Exch. Serv. Inc.
IRS 1031 Tax Deferred Exch. Litig., 2012 WL 5430841, at *2 (D.S.C. Nov. 7, 2012).

By rewarding counsel for the result achieved, rather than hours billed, the percentage
method is “advantageous because it ties the attorneys’ award to the overall result achieved rather
than the number of hours worked.” McClaran v. Carolina Ale Operating Co., LLC, 2015 WL
5037836, at *3 (D.S.C. Aug. 26, 2015). This is especially true where, like here, counsel prosecuted
the case on a contingency fee basis. See, e.g., Brundle ex. rel. Constellis Employee Stock
Ownership Plan v. Wilmington Tr., N.A., 919 F.3d 763, 785-86 (4th Cir. 2019) (explaining that
awarding fees as a percentage of the common fund “hold[s] the beneficiaries of judgment

responsible for compensating the counsel who obtained the judgment or settlement for them”).
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Use of the percentage method also facilitates comparing Class Counsel’s request to awards in other
cases. See In re The Mills Corp. Sec. Litig., 265 F.R.D. 246, 260-61 (E.D. Va. 2009).

b. The Requested Percentage Fee Is Reasonable

As detailed further in the Declaration of Kristi Cahoon Kelly, who regularly opines as an
expert on fees in this Circuit, Class Counsel’s requested fee, equaling 20.7% of the total benefits
and a third of the monetary fund considered in isolation, is reasonable. Kelly Decl. § 16. The
requested percentage fee is fully consistent with the 25-to-40 percent range that Courts within the
Fourth Circuit have routinely held appropriate. See, e.g., GLAIC Action, Dkt. 147 (Order
Awarding Fees, Costs, and Incentive Award) (approving fee award equal to 33 1/3% of the
common settlement fund after opt-outs and 18.6% of the total benefits); Dickman., 2020 WL
13094954, at *5 (approving fee award equal to 39.5% of the common settlement fund after
reduction of opt outs and 20.6% of the total value of the relief obtained for the class), aff’d 1988
Trust for Allen Children Dated 8/8/88 v. Banner Life Ins. Co., 28 F.4th 513 (4th Cir. 2022)
(“Banner Life COI”); Hooker v. Sirius XM Radio, Inc., 2017 WL 4484258 (E.D. Va. May 11,
2017) (awarding 35 percent of the $35 million cash fund); Sims v. BB&T Corp., 2019 WL 1993519,
at *1 (M.D.N.C. May 6, 2019) (awarding 33 percent of $24 million common fund); In re Titanium
Dioxide Antitrust Litig., 2013 WL 6577029, at *1 (D. Md. Dec. 13, 2013) (awarding 33.3% in
reasonable attorneys’ fees from a $163.5 million in settlement funds); Jernigan v. Protas, Spivok
& Collins, LLC, 2017 WL 4176217, at *5 (D. Md. Sept. 20, 2017) (awarding 40% of a common
fund); Veiga v. Suntrust Bank, 2011 WL 9362390, at *4 (D. Md. Feb. 23, 2011), aff’d, 450 F.
App’x 269 (4th Cir. 2011) (awarding 40% of a $703,000 common fund).

Moreover, as this Court recognized in a different class action case, Turner v. ZestFinance,
Inc., Class Counsel must continue to work on behalf of the Class post-approval, so Plaintiffs’

request for attorney’s fees as a percentage of the common fund will continue to fall as Class
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Counsel continues to work with the Settlement Administrator to give effect to the Settlement
Agreement. No. 3:19-cv-293, Dkt. 116 at 16:1-5 (E.D. Va. Aug. 4, 2020) (“I am going to approve
that. It represents 33 percent of the monetary value. The lodestar multiple is 3.86, but believing
that number is going to fall for the reasons you just said about the continuing work.”).

C. A Lodestar Cross-Check Confirms Reasonableness.

When Courts award a percentage of the fee, they may perform a “lodestar crosscheck” to
determine whether the proposed fee is reasonable. Manual for Complex Litigation (Fourth)
§ 21.724. “[W]here used as a mere cross-check, the hours documented by counsel need not be
exhaustively scrutinized by the district court.” Galloway v. Williams, 2020 WL 7482191, at *11
(E.D. Va. Dec. 18, 2020). For the cross-check, the lodestar multiplier here is 2.92, which is well
within the cross-check range approved by courts in this District and Circuit. See, e.g., ZestFinance,
Inc., No. 3:19-cv-293-DJN, ECF No. 116 at 16:1-5 (E.D. Va. Aug. 4, 2020) (approving fee of
33%, with lodestar cross-check multiple of 3.86).

In this entirely contingent action, Class Counsel spent 796.9 hours, representing a lodestar
of $583,100 and advanced $168,992.28 in expenses. See Sklaver Decl. {1 43; Holmes Decl. 1 10,
12. As required by the Court, Class Counsel retained an expert, Ms. Kelly, who reviewed Class
Counsel’s hourly rates, detailed time records, and work product generated in this case. See Kelly
Decl. 1 18. Ms. Kelly concluded that Class Counsel’s hourly rates and hours worked are
reasonable. Kelly Decl. {1 18-19.

The rates for Class Counsel and its staff who billed significant amounts of time to this case
are comparable to peer law firms litigating matters of similar magnitude. See Kelly Decl. 1{ 19-

21. Although it is reasonable and appropriate to calculate attorneys’ fees using Susman Godfrey’s
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higher current hourly rates,® in calculating its lodestar Susman Godfrey has used rates for partners
and associates that are at or below the 2022 rates that this Court approved in the GLAIC Action.
In a survey of AmLaw 50 law firms performed by PwC Product Sales, LLC and issued in October
2021, the median standard billing rate for equity partners was $1,253 and for associates was $819.
Kelly Decl. 1 20. Here, all of the partners working on this matter are equity partners who have
billing rates under the median rate for equity partners. See id. The associate working on this matter
billed below even the 3rd quartile standard billing rate of $709. Sklaver Decl. { 37. Further, these
hourly rates are within the range for rates charged by attorneys with similar levels of experience
and credentials in the Eastern District of Virginia. Kelly Decl. 11 19-21. Courts routinely find
Susman Godfrey’s rates reasonable. See, e.g., Hancock COIl, Dkt. 164 at 19:6-13 (S.D.N.Y. Mar.
18, 2019) (accepting Susman Godfrey’s rates as reasonable, including rates of Steven Sklaver and
Seth Ard); Phoenix COI, 2015 WL 10847814, at *18 (finding Susman Godfrey’s rates
“reasonable” and “comparable to peer plaintiffs and defense-side law firms litigating matters of
similar magnitude”); In re Auto. Parts Antitrust Litig., 2017 WL 3525415, at *4 (E.D. Mich. July
10, 2017) (finding Susman Godfrey’s rates “justified” and “well in line with market”).

The hours Class Counsel spent prosecuting this case are also reasonable. See Kelly Decl.
1 18 Counsel coordinated their work to prevent duplication of effort, as well as assigned work to

associates and paralegals whenever possible and appropriate. When no agreement was reached

% See, e.g., Missouri v. Jenkins, 491 U.S. 274, 283-84 (1989) (endorsing “an appropriate
adjustment for delay in payment” by applying “current” rate); Gierlinger v. Gleason, 160 F.3d
858, 882 (2d Cir. 1998) (rates “should be ‘current rather than historic’” (citation and internal
quotations omitted)); LeBlanc-Sternberg v. Fletcher, 143 F.3d 748, 764 (2d Cir. 1998) (current
rates “should be applied in order to compensate for the delay in payment”); In re Union Carbide
Corp. Consumer Prods. Bus. Sec. Litig., 724 F. Supp. 160, 163 (S.D.N.Y. 1989) (citation omitted)
(using current rates helps “compensate for the delay in receiving compensation, inflationary losses,
and the loss of interest” (quotation omitted)).
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after the first mediation session, Counsel continued to engage with the mediator and opposing
counsel. The hours that Class Counsel spent litigating this action reflect the effort required to
achieve a satisfactory result.

There have been no opt outs as of November 14, 2024, so 33 1/3% of the Final Settlement
Fund’s monetary value is $1.7 million, which is equal to a multiplier of 2.92. See Sklaver Decl.
1 42. This cross-check confirms the reasonableness of the award requested and is well within the
range of crosscheck multipliers approved by courts in this Circuit. See, e.g., Skochin, 2020 WL
6708388 at *10 (finding 9.05 multiplier not unreasonable in lodestar cross-check analysis);
ZestFinance, No. 3:19-cv-293-DJN, ECF Nos. 115, 116 at 16:1-5 (E.D. Va. Aug. 4, 2020)
(approving fee request with a multiplier of 3.86); Kruger v. Novant Health, Inc., No. 1:14-cv-208,
2016 WL 6769066, at *5 (M.D.N.C. Sept. 29, 2016) (observing that “courts have generally held
that lodestar multipliers falling between 2 and 4.5 demonstrate a reasonable attorney’s fee”).
Recent COI class settlements in other districts further confirm the reasonableness of this
crosscheck multiplier. See, e.g., Hancock COI, Dkt. No. 164 at 19:14-20:11 (approving lodestar
multiplier of 6.92); Phoenix COI, 2015 WL 10847814, at *18 (approving lodestar multiplier of
4.87).

d. The Barber Factors Support Class Counsel’s Fee Request

In the Fourth Circuit, the Barber factors determine the reasonableness of a common fund
attorney’s fee. Barber v. Kimbrell’s, Inc., 577 F.2d 216 (4th Cir. 1978). The Barber factors, which
the Court weighs in its discretion, are:

(1) the time and labor required; (2) the novelty and difficulty of the questions; (3)
the skill requisite to perform the legal service properly; (4) the preclusion of other
employment by the attorney due to the acceptance of the case; (5) the customary
fee; (6) whether the fee is fixed or contingent; (7) time limitations imposed by the
client; (8) the amount involved and the results obtained; (9) the experience,
reputation, and ability of the attorneys; (10) the undesirability of the case; (11) the
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nature and length of the professional relationship with the client; and (12) awards
in similar cases.

Id. As described below, the Barber factors support Class Counsel’s requested fee of 33 1/3 percent
of the Settlement Fund.

(1) Class Counsel’s Time and Labor (Barber Factor 1)

Class Counsel have spent 796.9 hours prosecuting this Action, so far.* As detailed in the
attached declarations, this included time spent: drafting and serving discovery requests and
responses; issuing subpoenas and deposition notices; reviewing and analyzing the extensive
document productions that were reproduced from the GLAIC Action; and working with experts to
develop liability and damages theories, including new theories not at issue in the GLAIC Action
and analysis of GLIC-specific policy-level data in order to develop a comprehensive damages
model. See Sklaver Decl. 11 11-17, 33; Holmes Decl. § 11. In its Preliminary Approval Order, the
Court stated that “Plaintiff vigorously pursued the Action so far” and that “Settlement was reached
after significant work was performed.” Dkt. 64 1 7, 14. The time and labor will also increase as

Class Counsel prepared for final-approval proceedings and administers the Settlement.

(2) The Novelty and Difficulty of the Issues (Barber Factor 2)

The second Barber factor, which addresses “the novelty and difficulty of the issues” also
supports approval of the requested fee. Barber, 577 F.2d at 226. To call this litigation complex
would be an understatement. In Banner Life COl, recently decided by the Fourth Circuit, the panel
opined that COI litigation, like this one, is “chock-full of the most esoteric principles of life

insurance accounting imaginable[.]” 28 F.4th at 525. The Fourth Circuit is not alone in making

4 This figure is through October 31, 2024. Class Counsel will need to spend additional hours
through the conclusion of this case to respond to any objections to the Settlement, prepare for and
attend the final approval hearing, respond to Class Members’ questions about the Settlement, and
to administer the settlement. See Sklaver Decl. { 33.
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this observation. In Phoenix COI, Judge McMahon of the Southern District of New York found
another similar COI case “indisputably complex,” including because “the resolution” of the
allegations in the complaint “would require conflicting testimony by experts as to actuarial
standards, the original and revised pricing assumptions used by Phoenix for the PAUL insurance
products at issue, and what is means to ‘recoup past losses’ or ‘discriminate unfairly’ within a
‘class’ of insured.” 2015 WL 10847814, at *6 (granting final approval of a COI class action
settlement).

Here, the complaint includes similar allegations relating to actuarial assumptions and
characteristics, recouping past losses, and uniformity, see generally Dkt. 1 (Complaint), the
resolution of which would require conflicting expert testimony. Class Counsel worked closely with
their actuarial expert to develop theories of liability and with their damages expert to develop
damages modeling that required the analysis of GLIC-specific policy level data. Sklaver Decl.
11.

(3) The Skill Required to Perform the Work Properly (Barber
Factor 3)

The third Barber factor, the “skill required to perform the work properly,” strongly

supports Class Counsel’s fee request. As courts in this Circuit have recognized, the “[p]rosecuting
and managing a complex national class action requires unique legal skills and abilities.” Phillips
v. Triad Guaranty, Inc., 2016 WL 2636289, at *5 (M.D.N.C. May 9, 2016).

Few law firms have the knowledge, experience, and resources to litigate such a complex
case and negotiate such a lucrative Settlement for the Class. In this case, Class Counsel not only
navigated the difficulties of pursuing this class action involving thousands of policyholders from
across the country, but also mastered highly technical actuarial principles and methodologies. In

its Preliminary Approval Order, the Court stated that Susman Godfrey: “has expended a great deal
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of time, effort, and expense investigating Genworth’s COI Increase prior to and since filing this
action. It is clear from their track-record of success, as outlined in their resumes, Class Counsel
are highly skilled and knowledgeable concerning class-action practice.” Dkt. 64 { 12. The skill

required to reach such a successful result for the Class merits a substantial fee award.

4) Class Counsel’s Opportunity Costs (Barber Factor 4)

Class Counsel spent 796.9 hours and $168,992.28 in expenses prosecuting this case. See
Sklaver Decl. {1 33, 43; Holmes Decl. 1 10, 12. These investments of time and resources impact
Class Counsel’s work on their existing cases and their ability to pursue new cases. And by insisting
on the best settlement possible for the class, Class Counsel risked obtaining nothing and losing its
entire investment. Accordingly, this factor strongly supports Class Counsel’s fee request. See, e.g.,

In re LandAmerica 1031, 2012 WL 5430841, at *4.

(5) The Customary Fee (Barber Factor 5)

The fifth Barber factor, which addresses the “customary fee for like work,” also strongly
supports approval of the requested fee. As discussed above, Class Counsel’s fee request equaling
20.7% of the total benefits (or 33 1/3 % of the common fund viewed in isolation) is well within
the 25-t0-40 percent range that Courts within the Fourth Circuit have held appropriate.® See, e.g.,
Dickman, 2020 WL 13094954, at *5 (approving fee award equal to 39.5% of the common
settlement fund after reduction of opt outs and 20.6% of the total value of the relief obtained for

the class),.

(6) The Contingent Nature of the Class Counsel’s
Representation (Barber Factor 6)

% “IE]mpirical studies show that, regardless whether the percentage method or the lodestar method
is used, fee awards in class actions average around one-third of the recovery.” 4 Newberg on Class
Actions § 14:6 (4th ed.).
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The Fourth Circuit has recognized that the *“contingent nature” of Class Counsel’s
representation is a relevant circumstance that supports “substantial attorneys’ fees.” George V.
Duke Energy Retirement Cash Balance Plan, 2011 WL 13218031, at *6 (D.S.C. May 16, 2011);
see also Comer v. Life Ins. Co. of Alabama, 2011 WL 13196297, at *5 (D.S.C. Mar. 31, 2011).
Here, Class Counsel represented the Class on a contingency basis, working without payment and
spending $583,645 in fees and expenses to prosecute this action. Sklaver Decl. §f 33; Holmes
Decl. 1 10, 12. In doing so, Class Counsel risked “walking away with no payment at all” for their
work and not being reimbursed for the expenses they incurred. George, 2011 WL 13218031, at
*6. This contingent nature of Class Counsel’s work strongly supports this fee request.

The risks that Plaintiffs and Class Counsel faced here were high, especially where Plaintiffs
would have faced a “battle of the experts”—a battle in which no party is ever assured to prevail.
See Mills Corp. Securities Litig., 265 F.R.D. at 256 (describing “battle of experts at trial, with no
guarantee of the outcome in the eyes of the jury”); In re Microstrategy, Inc. Securities Litig., 148
F. Supp. 2d 654, 667 (E.D. Va. 2001) (“These risks, inherent in the divergent expert testimony
reasonably anticipated in a case of this sort, further support the adequacy of the partial
settlement.”). In its Preliminary Approval order, the Court noted that “numerous fact and legal
issues remain in dispute.” Dkt. 64 § 19. Victory on liability issues was far from guaranteed.

Class Counsel undertook enormous risk in taking on this case—all of which could have
resulted in a write-off and no compensation had the case been lost. The risk was also high because
Class Counsel sought damages against a deep-pocketed insurance company with essentially
limitless resources, which hired two of the country’s best-known law firms to defend it. See In re
Abbott Labs. Sec. Litig., 1995 WL 792083, at *10 (N.D. Ill. July 3, 1995) (explaining that given

“the formidable and nearly limitless resources of the opposition’s nationally prominent law firms,
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and the amount of economic and personnel investment required to sustain the momentum of
massive litigation, it is difficult to conceive of a more undesirable piece of litigation for any
attorneys considering undertaking contingent fee litigation). The only certainty from the outset

of this litigation was that there would be no fee or expense award if the case were lost.

(7) Time Limitations Imposed by the Action (Barber Factor 7)

The seventh Barber factor is the time limitations imposed by the action. The Court’s March
8, 2024 Scheduling Order set opening expert disclosures for August 13, 2024, the close of fact
discovery for September 12, 2024 and trial for January 10, 2025. Dkt. 41. By the time Settlement
was reached on July 8, 2024, Class Counsel had worked quickly and vigorously to issue 43 requests
for production, 14 interrogatories, 431 requests for admission, and 5 depositions on GLIC; to serve
6 subpoenas requesting documents from third parties, including MG-ALFA actuarial modeling
software from Milliman, and a deposition subpoena on Milliman; and to work with experts to
develop liability and damages theories. The Court’s Preliminary Approval Order noted the
“significant work” Class Counsel performed. Dkt. 64  14. Accordingly, this factor supports Class

Counsel’s fee request.

(8) The Results Obtained (Barber Factor 8)

“[T]he most critical factor in determining the reasonableness of the fee award is the degree
of success obtained.” Abrams & Abrams, 605 F.3d at 247 (quotation omitted). This factor strongly
supports Class Counsel’s requested fee because the Settlement is truly an excellent result for the
class. The cash portion of the Settlement alone accounts for 71.5% of the total past COI
overcharges, through June 2024, alleged in this case. See Sklaver Decl. | 26. The Settlement
Agreement also provides two forms of significant non-cash relief, with an estimated value of more
than $3,097,438 (for a combined monetary and non-monetary settlement value of $8,197,438). Id.
127. This recovery compares very favorably to the monetary relief in other COI settlements,
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including the settlement in the GLAIC Action. See Sklaver Decl. 16 (GLAIC Action cash
settlement represents 70.3% of past overcharges when projected through June 2024); Phoenix COl,
2015 WL 10847814, at *11, *18 (approving settlement that provided the class with 68.5% of COI
overcharges plus non-monetary benefits); Hancock COI, Dkt. No. 164, at 20:10 (approving
settlement that provided the class with 42% of COI overcharges). It also compares favorably to
the average recovery in class action litigation. See George, 2011 WL 13218031, at *7 (noting that
the “typical recovery in most class actions generally is three to six cents on the dollar”). The high

percentage of recovery for the Class in this case strongly supports the fee request.

9) The Experience, Reputation, and Ability of Class Counsel
(Barber Factor 9)

The ninth Barber factor is the “experience, reputation, and ability of Class Counsel.” Here,
the skill that Class Counsel demonstrated in this Action supports their requested fee. See Hooker
v. Sirius XM Radio, Inc., No. 13-cv-3, 2017 WL 4484258, at *6 (E.D. Va. May 11, 2017).

Class Counsel are highly experienced attorneys with substantial background in COI
litigation. Lead counsel Susman Godfrey have national reputations for enforcing consumer rights,
particularly in nationwide COI class actions. See Sklaver Decl., Ex. 2 (Susman Godfrey firm
resume). As noted above, the Court stated in its Preliminary Approval Order that “[i]t is clear from
their track-record of success, as outlined in their resumes, Class Counsel are highly skilled and
knowledgeable concerning class-action practice.” Dkt. 64 { 12. Lead counsel at Susman Godfrey
have been appointed to represent plaintiffs in numerous significant COI class actions. See, e.g.,
Brach Family Fund, Inc. v. AXA Equitable Life Ins. Co., No. 16-cv-740-JMF, Dkt. 145 (S.D.N.Y.
Nov. 13, 2017); Phoenix COI, 2013 WL 12224042, at *12 (appointing Susman Godfrey as class
counsel and noting that “[c]ounsel for plaintiffs is more than capable of representing the interests

of the proposed Classes in this case, and defendant does not contend otherwise”).
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Lead Counsel also affiliated the law firm of Holmes, Costin & Marcus, LLC as local
counsel, which represents clients in complex business litigation in federal and state courts in the
greater Washington, D.C. area and jurisdictions nationwide. See Holmes Decl. { 3.

Class Counsel were uniquely qualified to prosecute this case, as they had the technical
understanding and relationships with industry experts, to decipher the actuarial models and
memoranda developed by GLIC’s actuaries and third-party consultants. Throughout the case,
Class Counsel demonstrated their skill, moving quickly and efficiently to issue discovery, review
documents, work with experts, and prepare for depositions. Accordingly, this factor strongly
supports Class Counsel’s fee request.

The quality of opposing counsel can also be important when evaluating the quality of
plaintiffs’ counsel’s work. See Brown v. Charles Schwab & Co., Inc., 2011 WL 13199227, at *4
(D.S.C. July 26, 2011) (quoting Schwartz v. TXU Corp., 2005 WL 3148350, at *30 (N.D. Tex.
Nov. 8, 2005) (weighing standing of opposing counsel when determining attorneys’ fees “because
such standing reflects the challenges faced by plaintiffs’ attorneys”)). Defendants were represented
by Alston & Bird and McGuireWoods, large firms with extensive experience in complex litigation
matters. The ability of Class Counsel to obtain a favorable settlement for the Class Members in
the face of such significant opposition confirms the quality of its representation. See In re
LandAmerica 1031, 2012 WL 5430841, at *3 (counsel demonstrated their ability by effectively
litigating against “experienced, capable, and relentless counsel from highly reputable law firms,
who zealously defended the matter.”).

(10)  The Undesirability of the Case (Barber Factor 10)

The risks that class counsel faces of “receiving little or no recovery is a major factor in
awarding attorney fees.” In re LandAmerica 1031, 2012 WL 5430841, at *4. The risk of not being

paid is “not merely hypothetical” because “[p]recedent is replete with situations in which attorneys
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representing a class have devoted substantial resources in terms of time and costs advanced, but
lost the case despite their advocacy.” Id.; see also Millsap v. McDonnell Douglas Corp., No. 94-
cv-633, 2003 WL 21277124, at *12 (N.D. Okla. May 28, 2003) (“This case is . . . undesirable, in
the way that all contingent fee cases are undesirable, because it produced no income, but has
required significant expenditures . . . .”). As more fully explained under Barber Factor 6 above,
this case presented several challenges that Class Counsel was only able to overcome because of
their ample COl and class action litigation experience and dedication, and faced a unique challenge
given the Court’s comments at the initial scheduling conference. Class Counsel’s ability to take
on these significant risks, and overcome them, supports their request to receive 20.7% of the total
benefits (or 33 1/3% of the settlement fund alone) as compensation for their work. That no other
law firm had filed a case against GLIC in the years since the COI increase was first announced is

a further testament to the risk that Class Counsel undertook and the undesirability of the case.

(11) The Nature and Length of the Attorney-Client Relationship
(Barber Factor 11)

The eleventh Barber factor is the “nature and length of the attorney-client relationship.”
“The meaning of this factor, however, and its effect on the calculation of a reasonable fee has
always been unclear . . . . Courts applying the [Barber] factors typically state that this particular
standard is irrelevant or immaterial.” Bruner v. Sprint/United Mgmt. Co., Nos. 08-2133-KHV, 08-
2149-KHV, 2009 WL 2058762, at *9 (D. Kan. July 14, 2009). Class Counsel represented Plaintiff
Martin Silverstein on a contingency basis. Class Counsel had not previously represented Mr.
Silverstein before this action. If this factor is considered at all, it weighs slightly in favor of Class
Counsel’s request for a fee award because it suggests that Class Counsel performed high-quality

work for a new client with no guarantee of monetary recovery.
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(12) Fee Awards in Similar Cases (Barber Factor 12)

Class Counsel’s request for a fee of 20.7% of the gross benefits (or 33 1/3% of the cash
fund viewed in isolation of all the other benefits achieved) is consistent with the attorneys’ fees
awarded in COI class actions and other complex litigation. The Kelly and Kruger decisions in the
Fourth Circuit recently found that “a one-third fee is the market rate,” while the courts in Clark
and Sims stated that attorneys’ fees of 33.3% were “customary” in class actions. Kelly, 2020 WL
434473, at *3; Kruger, 2016 WL 6775855; Clark, 2019 WL 2579201, at *3; Sims, 2019 WL
1993519, at *2. In the GLAIC Action, this Court awarded approved a fee award equal to 33 1/3%
of the common settlement fund after opt-outs and 18.6% of the total benefits. GLAIC Action, Dkt.
147 (Order Awarding Fees, Costs, and Incentive Award). This Court Class Counsel’s fee request
is in line with these recent decisions.

e. The Class’s Reaction Confirms that Class Counsel’s Request is
Reasonable.

The Class Notice informed Class Members that Class Counsel would move the Court for
an award of attorneys’ fees of up to 33 1/3% of the Settlement and that Class Members could
object to this request. See Dkt. 65-2. The Short-Form Notice (Exhibit A) was mailed on October
25, 2024, and the Long-Form Notice was posted on the Class Website on the same day. Dkt. 65.
As of November 14, 2024, no Class Member has told Class Counsel or the Notice Administrator
that they oppose a 33 1/3% fee award or filed an objection to Class Counsel’s fees. See Sklaver
Decl. § 39. The lack of objections, at least to date, weighs in favor of the requested award. See,
e.g., In re MicroStrategy, Inc. Sec. Litig., 148 F. Supp. 2d 654, 668 (E.D. Va. 2021) (quoting Flinn
v. FMC Corp., 528 F.2d 1169, 1173 (4th Cir. 1975)). Class Counsel will update the Court as to

any objections, if filed.
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B. Class Counsel Should Be Reimbursed for the Expenses They Incurred.

Attorneys whose work creates a common fund are routinely reimbursed for the reasonable
expenses they incurred to bring the case. Savani v. URS Prof’l Sols. LLC, 121 F. Supp. 3d 564,
576 (D.S.C. 2015). “Reimbursable expenses include court costs, transcripts, travel, contractual
personnel, document duplication, [and] expert witness fees.” Kelly, 2020 WL 434473, at *7.
Counsel is reimbursed for these expenses “in addition to the fee percentage.” 1d.

Here, Class Counsel incurred $168,992.28 in expenses to prosecute this case. Sklaver Decl.
143; Holmes Decl. § 12. Most of these expenses were expert fees, but Class Counsel also incurred
various other expenses necessary for successful prosecution of this case. See Sklaver Decl. { 43;
Holmes Decl. | 12. Each expense was actually incurred, and was both reasonable and necessary
to prosecute this action. They are the sort of expenses that attorneys in non-contingency cases
generally charge to their paying clients. Moreover, as with attorneys’ fees, no Class Member to
date has objected to reimbursement of these litigation expenses. See Sklaver Decl. { 39.
Accordingly, these expenses should be reimbursed.

C. The Court Should Grant Plaintiff’s Request for a Case Contribution Award.

The intent of “case contribution awards” is to “reimburse and compensate Named Plaintiffs
and/or Class Representatives for their time and efforts expended on behalf of the Class.” George,
2011 WL 13218031, at *10; see also Savani, 121 F. Supp. 3d at 577 (“Serving as a class
representative is a burdensome task and it is true that without class representatives, the entire class
would receive nothing.”). Although the Fourth Circuit has not provided “clear guidance on the
factors to use when assessing the reasonableness of the size of an incentive award,” “several district
courts,” including this Court, “have adopted the test used by the Seventh Circuit that instructs
courts to examine ‘the actions the plaintiff has taken to protect the interests of the class, the degree

to which the class has benefitted from those actions, and the amount of time and effort the plaintiff
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expended in pursuing the litigation.” Burke v. Shapiro, Brown & Alt, LLP, Civ. 2016 WL 2894914,
at *6 (E.D. Va. May 17, 2016) (quoting Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir. 1998) and
collecting cases)); see also Manuel v. Wells Fargo Bank, N.A., 2016 WL 1070819, at *6 (E.D. Va.
Mar. 15, 2016).

Plaintiff Martin Silverstein requests a Case Contribution Award of $25,000. Mr. Silverstein
communicated regularly with Class Counsel about the case, gathered and reviewing documents to
respond to Defendant’s discovery requests, and participated in the settlement process, including
travelling from Ohio with his wife to personally attend the mediation with Judge Colombell in
Richmond. See Sklaver Decl. { 23. These actions required significant time and effort, and Mr.
Silverstein was prepared to expend even more time and effort, including a deposition and
attendance at trial, if the case had proceeded. See id. The Class benefitted substantially from these
actions, as they are now receiving compensation, both monetary and non-monetary, that they
would not have otherwise received had Mr. Silverstein, as the Class Representative, not pursued
this case on their behalf. No class member has objected to a Case Contribution Award to Mr.
Silverstein. See Sklaver Decl. | 37.

Plaintiff’s request is also within the range of awards approved by courts in the Fourth
Circuit. See, e.g., McCurley v. Flowers Foods, Inc., No. 16-cv-00194, 2018 WL 6650138, at *8
(D.S.C. Sept. 10, 2018) (approving a $25,000 service award); Loudermilk Servs., Inc. v. Marathon
Petroleum Co. LLC, 623 F. Supp. 2d 713, 727 (S.D. W. Va. 2009) (awarding each of the five class
representatives a $25,000 service award); In re Lorazepam & Clorazepate Antitrust Litig., 205
F.R.D. 369, 400 (D.D.C. 2002) (approving a service award of $25,000 to each of the three class
representatives). Accordingly, the Court should grant Plaintiff’s request for a $25,000 Case

Contribution Award.

27



Case 3:23-cv-00684-DIJN Document 68 Filed 11/15/24 Page 35 of 37 PagelD# 555

IV. CONCLUSION

For the foregoing reasons, the Court should award Class Counsel $1,700,000, which is
20.7% of the total settlement benefits provided (or 33 1/3% of the Settlement Fund viewed in
isolation of the COI freeze and non-contestability benefits achieved), as attorneys’ fees, reimburse
Class Counsel for the $168,992.28 in expenses they incurred to prosecute this case, and grant
Plaintiff Martin Silverstein’s request for a $25,000 Case Contribution Award.

Dated: November 15, 2024 Respectfully submitted,

/s/ Kathleen J.L. Holmes

Ellen D. Marcus (Virginia Bar No. 44314)
Kathleen J.L. Holmes (Virginia Bar No. 35219)
HOLMES COSTIN & MARCUS PLLC

908 King Street, Suite 330

Alexandria, VA 22314

Tel:  703-260-6401

Fax: 703-439-1873
emarcus@hcmlawva.com
kholmes@hcmlawva.com

Steven G. Sklaver (pro hac vice)
Glenn C. Bridgman (pro hac vice)
Nicholas N. Spear (pro hac vice)
SUSMAN GODFREY L.L.P.
1900 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067-6029
Tel:  310-789-3100

Fax: 310-789-3150
ssklaver@susmangodfrey.com
gbridgman@susmangodfrey.com
nspear@susmangodfrey.com

Seth Ard (pro hac vice)

Ryan Kirkpatrick (pro hac vice)

Zachary B. Savage (pro hac vice)
William J. Melsheimer (pro hac vice)
SUSMAN GODFREY L.L.P.
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Fax: 212-336-8340
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rkirkpatrick@susmangodfrey.com
zsavage@susmangodfrey.com
jmelsheimer@susmangodfrey.com

Attorneys for Plaintiff Martin Silverstein
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CERTIFICATE OF SERVICE

| certify that on this 15th day of November 2024, | electronically filed a copy of the
foregoing with the Clerk of Court using the CM/ECF system, which will send a notification of

such filing (NEF) to all counsel of record.

/s/ Kathleen J.L. Holmes

HOLMES COSTIN & MARCUS PLLC
908 King Street, Suite 330F

Alexandria, VA 22314

Tel:  703-260-6401

Fax: 703-439-1873
kholmes@hcmlawva.com
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

MARTIN SILVERSTEIN,
Plaintiff,

V. Civil No. 3:23-cv-00684 (DJN)

GENWORTH LIFE INSURANCE COMPANY,
Defendant.

DECLARATION OF STEVEN G. SKLAVER IN SUPPORT OF PLAINTIFF’S MOTION
FOR ATTORNEYS’ FEES, COSTS, AND SERVICE AWARD

I, Steven G. Sklaver, hereby declare as follows:

1. I submit this declaration in support of Plaintiff Martin Silverstein’s motion for
attorneys’ fees, costs, and service award in connection with the proposed class action settlement
between Plaintiff, individually and on behalf of the Class, and Defendant Genworth Life Insurance
Company (“GLIC”).

2. I am a member in good standing of the State Bars of California, Colorado, and
Illinois, and admitted pro hac vice in the United States District Court for the Eastern District of
Virginia. | am a partner in the law firm of Susman Godfrey L.L.P. and counsel of record for
Plaintiff in the above-captioned action. | have personal knowledge of the facts set forth herein and,
if called to testify as a witness, could and would testify competently thereto.

3. Attached hereto as Exhibit 1 is a true and correct copy of the Joint Stipulation and
Settlement Agreement, which was fully executed on August 2, 2024.

4. Susman Godfrey has significant experience with insurance litigation and class
actions, including cost of insurance (“COI”) class actions and settlements thereof. Susman Godfrey

has represented numerous classes of policyholders seeking recovery of COI overcharges against
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insurers, including AXA Equitable Life Insurance Company, North American Company for Life
and Health Insurance, and Voya Retirement Insurance and Annuity Company. Class Counsel has
substantial experience prosecuting large-scale class actions and life settlement litigation. A copy
of the firm’s class action profile and the profiles of myself and my fellow class counsel at Susman
Godfrey are attached hereto as Exhibit 2.

THE LITIGATION

5. Plaintiff filed this case on October 20, 2023. Dkt. 1. The complaint brings a claim
for breach of contract against GLIC in relation to a September 2019 adjustment of cost-of-insurance
(“COI”) rates for approximately 3,000 geographically dispersed universal life insurance policies
insured by GLIC and issued on GE Gold | and GE Gold Il forms. Id. Attached as Exhibit 3 is a
true and correct copy of Plaintiff’s life insurance policy (with personal, health, and financial
information redacted).

6. I was also Class Counsel in Brighton Trustees, LLC, et al. v. Genworth Life and
Annuity Insurance Company, Case No. 3:20-cv-00240-DJN (the “GLAIC Action”). There, the
Court certified a settlement class and approved a settlement providing monetary and non-monetary
relief to GLAIC policyholders for an increase in COI rates on GLAIC-insured policies. 1d., Dkt.
148. GLAIC and GLIC are separate corporate entities. The GLAIC Action settlement included a
cash portion representing 163% of past overcharges through March 31, 2022, and 70.3% of past
overcharges when projected through June 2024.

7. GLIC policyholders were not in the GLAIC Action putative class, as no GLAIC

Action plaintiff owned a GLIC policy and therefore all lacked privity with and standing to sue
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GLIC. During the GLAIC Action, GLAIC refused to provide discovery specific to GLIC policies!
and GLIC policies were explicitly excluded from the GLAIC Action settlement. See GLAIC
Action, Case No. 3:20-cv-00240-DJN, Dkt. 143-3 (Settlement Agreement) 11 51, 62, 79. GLIC
policyholders did not receive any relief and did not release any claims as part of the GLAIC Action
settlement. GLAIC never offered any money to GLIC policyholders and never offered to include
GLIC policyholders as part of the settlement in the GLAIC Action. Attached as Exhibit 5 is the
hearing transcript from the GLAIC Action Final Approval Hearing.

8. Plaintiff hired Class Counsel long after the GLAIC Action settled. Class Counsel
diligently investigated, filed, and litigated this lawsuit after determining that Plaintiff had privity
with CLIF because his policy was insured by GLIC and issued on a GE Gold policy form. The
Settlement here, for the first time, finally provides relief to GLIC policyholders for the improper
COl overcharges imposed on them.

Q. After GLIC filed its answer on December 22, 2023, Class Counsel immediately
initiated discussions with GLIC regarding the protective order to allow the production of
documents and other case schedule and discovery issues.

10.  The Court issued a scheduling order on March 8, 2024. Dkt. 41. The deadline for
serving opening expert reports was August 12, 2024. 1d. The close of fact discovery was September
12, 2024. 1d. Trial was set for January 10, 2025. Id.

11. Class Counsel worked with actuarial and damages experts to investigate the issues
and develop a record during fact and expert discovery. Class Counsel served 43 requests for

production on March 8, 2024. On March 19, Class Counsel filed the Protective Order to allow for

! Attached as Exhibit 4 is a true and correct copy of a September 25, 2020 email from GLAIC’s
counsel concerning GLAIC’s refusal to provide GLIC-related discovery unless and until a GLIC
policyholder was added as a plaintiff and GLIC named as a defendant.

3
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the production of documents. GLIC’s productions included the full GLAIC Action record and
policy-specific data about GLIC policies. On April 8, Class Counsel served initial disclosures.

12.  Class Counsel served third-party document subpoenas on May 7, May 14, May 30,
and June 25. These subpoenas included a May 30 subpoena to Genworth Life Insurance Company
of New York (GLICNY), which had not been done in the GLAIC Action, and a subpoena for MG-
ALFA actuarial modeling software from Milliman.

13. On June 14, 2024, Class Counsel served GLIC with five deposition notices. Class
Counsel also served deposition subpoenas on Milliman and Willis Towers Watson on July 2. Also
on July 2, Class Counsel served 431 requests for admission and 14 interrogatories. At the time the
mediator’s proposal was accepted, Class Counsel was working with their experts to prepare for
depositions, including a Federal Rule of Civil Procedure 30(b)(6) notice to GLIC. Class Counsel
also worked with their actuarial and damages experts in preparation for the August 12, 2024
deadline for opening expert reports.

14. Class Counsel worked closely with liability and damages experts throughout this
case, including to analyze documents to develop and investigate GLIC-specific theories of liability
and damages that were not developed in the GLAIC Action, including that GLIC’s 2019 COl rate
adjustment violated the policy requirement that any “change in the monthly risk rates will apply
to all insureds with the same combination of the following: attained age; number of years of
insurance in force; net amount of risk; and premium class.” As part of this investigation, Class
Counsel issued the document subpoena to GLICNY.

15. GLIC served 14 requests for production and 13 interrogatories on March 28, 2024.
Plaintiff and Class Counsel collected, reviewed, and produced documents and responded to the

interrogatories.
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16.  Class Counsel and GLIC met and conferred repeatedly during discovery via email
and teleconference, including zoom meetings on May 9, May 20, June 21, and July 2.
17.  The parties also briefed a motion to modify the scheduling order. Dkts. 48-52.

MEDIATION, SETTLEMENT, AND PRELIMINARY APPROVAL

18.  As stated above, | was one of the principal negotiators of the proposed class action
settlement. Following extensive, arms-length, adversarial negotiations over multiple months
between experienced and knowledgeable counsel on all sides and two different experienced
neutrals, the Parties entered into the Settlement Agreement (Exhibit 2) on August 2, 2024. It is
the opinion of Class Counsel that this settlement is fair, adequate, and reasonable.

19.  The parties have mediated and exchanged numerous offers and counter-offers
throughout the life of the case. In advance of the mediations, GLIC provided policy-specific data
which allowed Plaintiff and Class Counsel to assess the estimated damages as a result of the alleged
COl overcharges.

20. The parties first mediated at the order of the Court on March 4, 2024 with Rodney
Max, a distinguished fellow and past president of the American College of Civil Trial Mediators,
in person in Miami, Florida. The parties mediated again with Mr. Max via videoconference on
April 9, 2024. These mediations were unsuccessful, but the parties continued meet and conferring
over the next several months.

21. In advance of these mediations, on February 7, 2024, GLIC produced policy-level
data for the approximately 3,000 GLIC policies. Class Counsel worked closely with their damages
expert to process, analyze, and create damages models in advance of the March 4 mediation. The

policy data included 79 data fields (i.e., columns) and 700,000 rows of data.
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22.  After the March 4 mediation, Class Counsel requested that the Court oversee
continued settlement negotiations with GLIC, Dkt. 38 (PItf’s Pre-Hearing Status Report), which
the Court so ordered by referring the matter to Magistrate Judge Colombell for assistance, Dkt. 39.

23.  On June 26, 2024, the parties mediated in person with Magistrate Judge Mark
Colombell in Richmond, Virginia. Plaintiff and his wife travelled from their home in Ohio to attend
the mediation in person. In advance of this mediation, on May 24, GLIC refreshed its policy level
data. Class Counsel again worked diligently with its damages expert to analyze and model damages
in advance of the mediation with Judge Colombell.

24.  After the negotiations remained unsuccessful, Judge Colombell made a mediator’s
proposal of $5.1 million plus nonmonetary terms. Judge Colombell informed the parties that the
terms were accepted by both sides on July 8, 2024. The parties then worked to negotiate a long-
form settlement agreement, which was ultimately executed on August 2, 2024. By the time the
settlement was reached, Class Counsel were well informed of material facts, and the negotiations
were hard-fought and non-collusive.

25. The specific terms and conditions of the settlement are set forth in the Settlement
Agreement (Exhibit 2). The Settlement Agreement includes significant cash and non-cash relief.

26. Pursuant to the Settlement Agreement, the Class will receive the benefit of a
Settlement Fund of up to $5.1 million. Ex. 1, { 1. For any policy that timely and validly opts out
during the Federal Rule of Civil Procedure 23(e)(4) period, the Settlement Fund decreases on a
pro-rata basis calculated by multiplying the amount of the Settlement Fund (i.e., $5,100,000) by
a fraction where (i) the numerator is the combined Specified Amount, as of June 30, 2024 (as that
term is defined in the Policies) of the Policies that opt out of the Settlement Class and (ii) the

denominator is the total Specified Amount, as of June 30, 2024, of all Policies owned by members
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of the Class. Id.. As of November 14, 2024, there were no opt outs or objections to the proposed
settlement. No portion of the Settlement Fund will revert back to GLIC, and checks will be mailed
directly to Class Members without having to fill out claim forms. The Settlement Fund accounts
for 71.5% of the total past COI overcharges alleged in this case through June 2024.

27.  GLIC also agreed that “COl rates on the Class Policies will not be increased above
the COI Rate Scales adopted under the 2019 COI Rate Adjustment until after October 25, 2029.”
Ex. 1, § 7. GLIC also agreed “to not take any legal action (including asserting as an affirmative
defense or counter-claim), or cause to take any legal action, that seeks to void, rescind, cancel,
have declared void, or seeks to deny coverage under or deny a death claim for any Class Policy
based on: (1) an alleged lack of valid insurable interest under any applicable law or equitable
principles; or (2) any misrepresentation allegedly made on or related to the application for, or
otherwise made in applying for the policy.” Id. 1 9. In the GLAIC Action, an expert valued these
non-monetary benefits at $19,506,664 and $382,453, respectively. GLAIC Action, Dkt. 140-12.
Adjusting those valuations using the GLIC in-force policy face amounts as a percentage of GLAIC
in-force policy face amounts, the valuations are $3,037,877 and $59,561, for a total non-monetary
valuation of $3,097,438.

28.  The combined monetary and non-monetary valuation of the proposed settlement is
$8,197,438,

29.  The Settlement Agreement provides that Class Counsel may move for an award of
attorneys’ fees in an amount not to exceed 33 1/3% of the Final Settlement Fund, in addition to
reimbursement for all expenses incurred or to be incurred. Ex. 1,  17. If approved, this amount
will be deducted from the $5.1 million in the Settlement Fund after any reduction for Class

members who opt out. If there are opt outs and the $5.1 million payment is reduced (say, for
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example to $4 million), Class Counsel will only seek attorneys’ fees in an amount not to exceed
33 1/3% of the Final Settlement Fund (in this example, 33 1/3% of $4 million). In addition, Class
Counsel will seek reimbursement for expenses incurred or to be incurred, as well as an incentive
award up to $25,000 for Plaintiff for his service as the representatives on behalf of the Settlement
Class, to be paid from the Final Settlement Fund. Id. §{ 16, 66.

30.  The Court held a preliminary approval hearing on October 10, 2024. Attached as
Exhibit 6 is the transcript from that hearing. The Court issued its order preliminarily approving
the settlement and certifying the class on October 11, 2024. Dkt. 64. Pursuant to the Preliminary
Approval Order, the Class Administrator, JND Legal Administration LLC, sent out Class Notice
on October 25, 2024. Dkt. 65. The opt out deadline is December 10, 2024, the motion for final
approval is due on December 13, and the Final Fairness Hearing is set for January 3, 2025 at 2:00
pm. Dkt. 64.

31. It is the opinion of Class Counsel that the Settlement with GLIC is fair and
reasonable, especially in view of the cash payment by GLIC, Class Counsel’s detailed assessments
of the strengths and weaknesses of the claims asserted, the applicable damages, and the likelihood
and timing of recovery, if any.

ATTORNEYS FEES, COSTS, AND SERVICE AWARD

32.  Class Counsel has expended significant time and effort litigating this case. Class
Counsel will expend further time and effort drafting and filing papers in support of final approval
of this Settlement, and in helping with the administration of funds from the Settlement.

33.  The schedule below is a summary reflecting the amount of time spent, through
October 31, 2024, by the attorneys and professional support staff of Susman Godfrey who were

involved in this litigation. The following schedule was prepared from daily time records regularly
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prepared and maintained by Susman Godfrey, which are available at the request of the Court. Time
expended in preparing this application for fees and reimbursement of expenses are excluded and

not reflected below.

Attorneys Rate Hours Value
Ard, Seth (Partner) $975 47.60 $46,410
Bridgman, Glenn (Partner) $850 9.60 $8,160
Josephs, Halley (Partner) $850 1.60 $1,360
Kirkpatrick, Ryan (Partner) $900 44.00 $39,600
Savage, Zachary (Partner) $850 7.00 $5,950
Sklaver, Steven (Partner) $1200 85.40 $102,480
Spear, Nicholas (Partner) $850 118.20 $100,470
Melsheimer, W. Jeffrey (Associate) $625 321.40 $200,875
O’Brien, Mary (Staff Attorney) $350 7.90 $2,765
Paralegals Rate Hours Value
Abalos, Jianna $300 100.80 $30,240
Siegel, Sarah $250 1.00 $250
Totals 744.50 $538,560

34.  Although it is reasonable and appropriate to calculate attorneys’ fees using Susman
Godfrey’s current hourly rates, see, e.g., Missouri v. Jenkins, 491 U.S. 274, 283-84 (1989)
(endorsing “an appropriate adjustment for delay in payment” by applying “current” rate);
Gierlinger v. Gleason, 160 F.3d 858, 882 (2d Cir. 1998) (rates “should be ‘current rather than
historic’” (citation and internal quotations omitted)); LeBlanc-Sternberg v. Fletcher, 143 F.3d 748,
764 (2d Cir. 1998) (current rates “should be applied in order to compensate for the delay in
payment”), the rates used to calculate attorneys’ fees above are the same as the rates approved by
the Court for any attorney or paralegal who participated in the GLAIC Action, and at or below the
previously approved Susman Godfrey partner, associate, staff attorney, and paralegal rates for any
attorney or paralegal who did not participate in the GLAIC Action.

35.  The hourly rates used here for Class Counsel’s attorneys are $350 for a staff

attorney, $625 for an associate, and $850-$1200 for partners. Susman Godfrey only has equity
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partners. All partners and associates who worked on this case are based in either New York or Los
Angeles. The hourly rate used here for paralegals ranges from $250-300.

36. In a nationwide survey of AmLaw 50 law firms performed by PwC Product Sales,
LLC and issued in October 2021, the median standard billing rate for equity partners was $1,253,
the 1st quartile standard billing rate was $1,397, and the 3rd quartile standard billing rate was
$1,144. Partners Ard, Bridgman, Joseph, Kirkpatrick, Savage, and Spear have billing rates here
below the 3rd quartile standard billing rate; Mr. Sklaver has a billing rate here below the median
billing rate.

37.  The same survey stated that the median standard billing rate for associates was
$819, the 1st quartile standard billing rate was $892, and the 3rd quartile standard billing rate was
$709. Mr. Melsheimer’s billing rate here of $625 is below the 3rd quartile standard billing rate.

38.  The total number of hours expended on this litigation by Susman Godfrey’s
attorneys and paralegals is 744.5 hours through October 31, 2024. The total lodestar value of
Susman Godfrey’s professional services, derived by multiplying each professional’s hours by rates
that are at or below the rates this Court approved in the GLAIC Action, is $538,560. All time spent
litigating this matter was reasonably necessary and appropriate to prosecute the action, and the
results achieved further confirm that the time spent on the case was proportionate to the amounts
at stake.

39. Class Counsel seeks an award of attorney’s fees in the amount of 33 1/3% of the
Final Settlement Fund. The Final Settlement Fund is the amount of the Settlement Fund after any
pro-rata reductions calculated by multiplying the amount of the Settlement Fund (i.e., $5,100,000)
by a fraction where (i) the numerator is the combined Specified Amount, as of June 30, 2024 (as

that term is defined in the Policies) of the Policies that opt out of the Settlement Class and (ii) the
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denominator is the total Specified Amount, as of June 30, 2024, of all Policies owned by members
of the Class. See Exhibit 1, § 2. As of November 14, 2024, there have been no opt outs. Thus, the
amount Class Counsel is currently seeking in attorney’s fees is $1,700,000 (33 1/3% of the
$5,100,00 Settlement Fund, assuming no opt outs). This represents 20.7% of the gross settlement
value (monetary and nonmonetary) available to Class Members. As of November 14, 2024, no
Class Member has told Class Counsel that they oppose a 33 1/3% fee award or filed an objection
to Class Counsel’s fees. Nor has any Class Member objected to reimbursement of litigation
expenses or Plaintiffs’ requested case contribution awards.

40. Unlike many firms on the class action side, Susman Godfrey represents plaintiffs
and defendants. When entering into result-based fee deals, Susman Godfrey strives for a
substantial return on its investment in time and expenses to compensate for risks and opportunity
costs, including the risk of no recovery and the opportunity to work on hourly billing work that
provides a steady income stream. As is common in the industry, Susman Godfrey’s standard
contingency percentages are based on the gross amount recovered and provide for the recoupment
of any advanced expenses.

41.  Susman Godfrey frequently takes high-stakes non-class commercial cases on a
contingent fee basis. In cases like this one where the firm is advancing expenses, the firm has a
standard contingency agreement, under which it receives 40% of the gross sum recovered by a
settlement that is agreed upon, or other resolution that occurs, on or before the 60th day preceding
any trial, plus reimbursement of expenses. Many sophisticated parties and institutions have agreed
to these market terms. The requested fee here of 33 1/3% of the Final Settlement Fund viewed in
isolation or 20.6% of the value of the gross settlement benefit is far less than what Susman Godfrey

would receive under its standard contingency agreement entered into in a competitive market.
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42.  As described above, the total lodestar value of Susman Godfrey’s professional
services is $538,560. The total lodestar value of the Holmes Costin & Marcus firm is $44,540.
Therefore, the total combined lodestar value for all professional services is $583,100. The
requested attorney’s fee as of October 31, 2024—$1,700,000—is a lodestar multiplier of 2.92.

43.  Asdetailed and categorized in the below schedule, Susman Godfrey has advanced
a total of $166,286.58 in un-reimbursed expenses in connection with the prosecution of this
litigation. These expenses were reasonably necessary to the prosecution of this action and directly

benefitted the Class, and are of the type that Susman Godfrey normally incurs in litigation.

Expense Category Cumulative Expenses
Data Storage $15,298.03
Experts/Consultants $120,427.50
Mediation $16,225.00
Research/Court Alerts/Transcripts $1,328.14
Service/Document Reproduction $3,424.46
Travels/Meals/Transportation $9,583.45
Total $166,286.58

44, The amount of Settlement Administration Expenses incurred by Settlement
Administrator JND through October 31, 2024 is $29,976.50. Pursuant to the Court’s Order
Preliminarily Approving Class Action Settlement, Class Counsel seeks permission to reimburse
the foregoing Settlement Administration Expenses pursuant to the Settlement Agreement, and such
additional expenses as may be incurred by the Settlement Administrator. Class Counsel will update
this information in conjunction with its Reply in Support of the Motion for Attorneys’ Fees,
Reimbursement of Litigation Expenses, and Service Award.

45. Plaintiff Martin Silverstein has contributed his time and efforts to the benefit of the
Class. Plaintiff has reviewed documents and filings, collected and reviewed documents in response
to GLIC’s discovery requests, communicated frequently with Class Counsel regarding the status

of the litigation, and actively participated in mediation, including traveling from Ohio with his
12
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wife to Richmond, Virginia to attend the in-person mediation with Judge Colombell on June 26,
2024. In the opinion of Class Counsel, Plaintiff Silverstein is deserving of the requested service
award of $25,000.

| declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this 15th day of November, 2024 in Los Angeles, California.

/s/ Steven Sklaver

Steven G. Sklaver

Susman Godfrey L.L.P.

1900 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067

Tel: (310) 789-3100

Fax: (310) 789-3150
ssklaver@susmangodfrey.com

13
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

MARTIN SILVERSTEIN, on behalf of himself
and all others similarly situated,
Civil Action No. 3:23cv684
Plaintiff,
V.
GENWORTH LIFE INSURANCE COMPANY,

Defendant.

JOINT STIPULATION AND SETTLEMENT AGREEMENT

IT IS HEREBY STIPULATED AND AGREED, subject to the Court’s approval and
pursuant to Rule 23 of the Federal Rules of Civil Procedure, by and between: (i) Plaintiff Martin
Silverstein (“Plaintiff”), individually and on behalf of the Class; and (ii) Defendant Genworth Life
Insurance Company (“GLIC”), that the causes of action and matters raised by and related to this
lawsuit, as captioned above, are hereby settled and compromised on the terms and conditions set
forth in this Joint Stipulation and Settlement Agreement.

This Agreement is made and entered into by and between Plaintiff and GLIC and is
intended to fully, finally, and forever resolve, discharge, and settle the Action and the Released
Claims (both as described below) upon and subject to the terms and conditions hereof.

Capitalized terms in this Agreement shall have the meaning set forth at Section VII below.

I. SETTLEMENT RELIEF

A. Cash Consideration to the Settlement Class
1. GLIC agrees to fund the Settlement Fund in the amount of $5,100,000. GLIC shall

deposit the Settlement Fund into the Settlement Fund Account no later than seven (7) business
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days after the date that the Court grants preliminary approval of this Settlement. The Settlement
Fund shall be reduced due to Opt-Outs as provided in Paragraph 2 below.

2. For all Owners who submit timely and valid requests for exclusion from the
Settlement Class, the Settlement Fund shall be reduced on a pro rata basis by an amount that is
calculated by multiplying the amount of the Settlement Fund (i.e., $5,100,000) by a fraction where
(1) the numerator is the combined Specified Amount, as of June 30, 2024, (as that term is defined
in the Policies) of the Policies that opt out of the Settlement Class and (ii) the denominator is the
total Specified Amount, as of June 30, 2024, of all Policies owned by members of the Class. By
way of example, if 1% of the total Specified Amount of all Policies owned by members of the
Class are attributable to Opt-Outs, the Settlement Fund will be reduced by 1%.

3. Any disputes regarding the reduction of the Settlement Fund as provided in
Paragraph 2 above shall first be presented to Magistrate Judge Colombell for potential resolution,
and, absent voluntary resolution, to the Court for a determination. The Owners of Policies that do
not timely and validly opt out during the Opt-Out Period constitute the Settlement Class. For the
avoidance of doubt, if an Owner (such as a securities intermediary or trustee) owns multiple
policies on behalf of different principals, that Owner may stay in the Settlement Class as to some
Policies and opt out of the Settlement Class for other Policies. The Parties agree that the opt-out
reduction methodology set forth in Paragraph 2 above is proposed solely for settlement purposes
and may not be used as an admission or evidence of the validity of any damages model regarding
any alleged wrongdoing by GLIC.

4. Simultaneously herewith, Plaintiff and GLIC are executing a “Supplemental
Agreement” setting forth certain conditions under which this Agreement may be withdrawn or

terminated at GLIC’s sole discretion if Owners who meet certain criteria exclude themselves from
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the Settlement Class. The Supplemental Agreement shall not be filed with the Court, except that
the Supplemental Agreement and/or its contents may be brought to the attention of the Court, in
camera, if so requested by the Court or as otherwise ordered by the Court. The Parties will keep
the terms of the Supplemental Agreement confidential, except if compelled by judicial process to
disclose them. Should the Court require that the Supplemental Agreement be filed with the Court,
Plaintiff and GLIC shall jointly request that it be filed under seal.

5. The Net Settlement Fund shall be distributed to the Settlement Class pursuant to a
distribution formula or other process to be developed by Class Counsel and approved by the Court.
GLIC will not oppose any such proposed plan of allocation.

6. Under no circumstances shall GLIC be liable or obligated to pay any fees, expenses,
costs, or disbursements to any person in connection with the Action, this Agreement, or the
Settlement other than the Final Settlement Fund amount, which represents GLIC’s total and
maximum contribution to this Settlement, inclusive of all relief to the Settlement Class, Class
Counsel’s Fees and Expenses, Incentive Award, and Settlement Administration Fees.

B. Non-Cash Consideration to the Settlement Class

7. GLIC agrees that COI rates on the Class Policies will not be increased above the
COI Rate Scales adopted under the 2019 COI Rate Adjustment until after October 25, 2029.
Subject to and without waiving the provision provided for in the preceding sentence, nothing in
this Agreement shall otherwise restrict GLIC from making adjustments or recommending
adjustments to the COI Rates that comply with the terms of any Class Policy.

8. Plaintiff and the Settlement Class agree that GLIC may continue to implement the
2019 COI Rate Adjustment and further agree not to take any legal action or cause to take any legal

action challenging (i) any COI Rates and/or COI Rate Scales adopted under the 2019 COI Rate
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Adjustment or (i) GLIC’s continued implementation of the 2019 COI Rate Adjustment. The
covenant set forth in this paragraph shall not be interpreted to limit the scope of the Released
Claims.

0. GLIC agrees to not take any legal action (including asserting as an affirmative
defense or counterclaim), or cause to take any legal action, that seeks to void, rescind, cancel, have
declared void, or seeks to deny coverage under or deny a death claim for any Class Policy based
on: (1) an alleged lack of valid insurable interest under any applicable law or equitable principles;
or (2) any misrepresentation allegedly made on or related to the application for, or otherwise made
in applying for the policy. The covenant set forth in this paragraph is solely prospective and does
not apply to any actions taken by GLIC in the past. With the exception of the foregoing, nothing
contained in this Agreement shall otherwise restrict GLIC from: (i) following its normal
procedures and any applicable legal requirements regarding claims processing, including but not
limited to confirming the death of the insured; determining the proper beneficiary to whom
payment should be made in accordance with applicable laws, the terms of the policy, and policy-
specific documents filed with GLIC; and investigating and responding to competing claims for
death benefits; (ii) enforcing contract terms and applicable laws with respect to misstatements
regarding the age or gender of the insured; (iii) complying with any court order, law or regulatory
requirements or requests, including but not limited to, compliance with regulations relating to the
Office of Foreign Asset Control, Financial Industry Regulatory Authority, and Financial Crimes
Enforcement Network; (iv) taking action with respect to any alleged misrepresentations made in
connection with an application to reinstate a Class Policy that was made after the date this
Agreement is executed; or (v) refusing to pay a death claim on a policy that is determined to be

invalid or void through no action by GLIC.
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II. PRELIMINARY APPROVAL AND CLASS NOTICE

10. The Parties agree that Plaintiff shall move for an order seeking preliminary
approval of the Settlement, which shall include a request to notify the Class of the Settlement and
provide a period during which Owners can request exclusion from the Class. Plaintiff will share a
draft of the motion seeking approval of the Settlement (and all other settlement related filings,
including proposed Class Notice forms, but excluding Class Counsel’s Motion for Plaintiff’s
Incentive Award and Class Counsel’s Fees and Expenses) with GLIC no less than three (3)
business days before it is filed (except for the papers in support of Preliminary Approval, which
shall be shared no less than one (1) business day before it is filed). GLIC will not oppose the
motion or any proposed Class Notice plan. To the extent the Court finds that the Settlement does
not meet the standard for preliminary approval, the Parties will negotiate in good faith to modify
the Settlement directly or with the assistance of Magistrate Judge Colombell and endeavor to
resolve the issue(s) to the satisfaction of the Court.

11. Plaintiff’s form of Class Notice will include direct mailing on a short-form postcard
sent to Owners using address information that is available from GLIC’s files as well as publication
of a long-form notice on a settlement website.

12. The Class Notice shall advise Owners of their right to opt out of the Settlement
Class and the last date of the Opt-Out Period. A request to opt out must be in writing and served
on the Settlement Administrator, postmarked no later than the last date of the Opt-Out Period.

13. A request to opt out must (i) clearly state the Owner’s desire to opt out from the
Settlement Class; (i1) identify the Policy or Policies to be excluded by policy number; and (iii) be
signed by the Owner or by a person providing a valid power of attorney to act on behalf of the

Owner.
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14. Settlement Class Members may object to this Settlement by filing a written
objection with the Court and serving any such written objection on counsel for the respective
Parties (as identified in the Class Notice) no later than forty-five (45) calendar days after the Notice
Date, or as otherwise determined by the Court. Unless otherwise ordered by the Court, the
objection must contain: (1) the full name, address, telephone number, and email address, if any, of
the Settlement Class Member; (2) the Policy number; (3) a written statement of all grounds for the
objection accompanied by any legal support for the objection (if any); (4) copies of any papers,
briefs, or other documents upon which the objection is based; (5) a statement of whether the
Settlement Class Member intends to appear at the Fairness Hearing; and (6) the signature of the
Settlement Class Member or his/her counsel. If an objecting Settlement Class Member intends to
appear at the Fairness Hearing through counsel, the written objection must also state the identity
of all attorneys representing the objecting Settlement Class Member who will appear at the
Fairness Hearing. Unless otherwise ordered by the Court, Settlement Class Members who do not
timely make their objections as provided in this paragraph will be deemed to have waived all
objections and shall not be heard or have the right to appeal approval of the Settlement. The Class
Notice shall advise Settlement Class Members of their right to object and the manner required to
do so.

15.  Within ten (10) calendar days following the filing of this Agreement with the Court,
GLIC shall serve notices of the proposed Settlement upon appropriate officials in compliance with
the requirements of the Class Action Fairness Act (“CAFA”), 28 U.S.C. §1715.

III. INCENTIVE AWARD AND FEES AND EXPENSES

16. Plaintiff may move for the payment of an Incentive Award from the Final

Settlement Fund in an amount up to but not more than $25,000. GLIC will not oppose Plaintiff’s
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motion. An Incentive Award shall be made to Plaintiff in addition to, and shall not diminish or
prejudice in any way, any settlement relief which he may be eligible to receive.

17. Class Counsel may move for an award of attorneys’ fees not to exceed 33 1/3% of
the Final Settlement Fund, in addition to reimbursement for all expenses incurred by them or to be
incurred by them, payable only from the Final Settlement Fund. Class Counsel’s Fees and
Expenses, as awarded by the Court, shall be paid from the Final Settlement Fund, and may be paid,
at Class Counsel’s option, immediately upon entry of an order approving such fees and expenses,
or at a later date if required by the Court. GLIC agrees not to oppose Class Counsel’s motion for
Class Counsel’s Fees and Expenses to the extent Plaintiff’s request does not exceed the amounts
set forth above.

18.  Neither Plaintiff nor GLIC shall be liable or obligated to pay any fees, expenses,
costs, or disbursements to any person, either directly or indirectly, in connection with the Action,
this Agreement, or the Settlement, other than those expressly provided in this Agreement.

19. The Parties agree that the Settlement is not conditioned on the Court’s approval of
an Incentive Award or Class Counsel’s Fees and Expenses.

IV. TAXREPORTING AND NO PREVAILING PARTY

20. Any person or entity receiving any payment or consideration pursuant to this
Agreement shall alone be responsible for the reporting and payment of any federal, state, and/or
local income or other form of tax on any payment or consideration made pursuant to this
Agreement, and GLIC shall not have obligations to report or pay any federal, state, and/or local
income or other form of tax on any payment or consideration made pursuant to this Agreement.

21. All taxes resulting from the tax liabilities of the Settlement Fund shall be paid solely
out of the Final Settlement Fund.

22. No Party shall be deemed the prevailing party of this Action for any purpose.

7



Case 3:23-cv-00684-DIJN Document 68-2 Filed 11/15/24 Page 9 of 26 PagelD# 579
EXECUTION COPY

V. RELEASES AND WAIVERS

23. Upon the Final Settlement Date, the Releasing Parties shall be deemed to have, and
by operation of the Order and Judgment shall have, fully, finally, and forever released,
relinquished, and discharged the Released Parties of and from all Released Claims. The Released
Claims do not include any Excluded Claims.

24. The Releasing Parties hereby expressly further agree that they shall not now or
hereafter institute, maintain, assert, join, or participate in, either directly or indirectly, on their own
behalf, on behalf of a class, or on behalf of any other person or entity, any action or proceeding of
any kind against the Released Parties asserting Released Claims.

25.  With respect to any Released Claims under this Agreement, the Parties stipulate
and agree that, upon the Final Settlement Date, the Releasing Parties shall be deemed to have, and
by operation of the Order and Judgment shall have expressly waived and relinquished, to the fullest
extent permitted by law, the provisions, rights, and benefits of Section 1542 of the California Civil
Code, which provides:

A general release does not extend to claims that the creditor or releasing party

does not know or suspect to exist in his or her favor at the time of executing

the release and that, if known by him or her, would have materially affected

his or her settlement with the debtor or released party.

The Releasing Parties shall upon the Final Settlement Date be deemed to have, and by
operation of the Order and Judgment shall have, waived any and all provisions, rights, or benefits
conferred by any law of any state or territory of the United States, or principle of common law,
which is similar, comparable, or equivalent to Section 1542 of the California Civil Code. The
Releasing Parties may hereafter discover facts in addition to or different from those that they now

know or believe to be true with respect to the subject matter of the Released Claims, but the

8
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Releasing Parties upon the Final Settlement Date, shall be deemed to have, and by operation of the
Order and Judgment shall have fully, finally, and forever settled and released any and all Released
Claims, known or unknown, suspected or unsuspected, contingent or noncontingent, whether or
not concealed or hidden, which now exist, or heretofore have existed upon any theory of law or
equity now existing or coming into existence in the future, including, but not limited to, conduct
relating to the Released Claims that is negligent, intentional, with or without malice, or any breach
of any duty, law, or rule without regard to subsequent discovery or existence of such different or
additional facts.

26.  Nothing in this Release shall preclude any action to enforce the terms of this
Agreement.

27. The scope of the Released Claims or Released Parties shall not be impaired in any
way by the failure of any Settlement Class Member to actually receive the benefits provided for
under this Agreement.

28.  Notwithstanding the foregoing, for purposes of clarification only, this Agreement
shall not release GLIC from paying any future death benefits that may be owed.

VI. OTHER PROVISIONS

29. The Parties: (1) acknowledge that it is their intent to consummate this Agreement,
(11) agree to cooperate in good faith to the extent reasonably necessary to effect and implement all
terms and conditions of the Agreement and to exercise their best efforts to fulfill the foregoing
terms and conditions of the Agreement, and (iii) agree to cooperate in good faith to obtain
preliminary and final approval of the Settlement and to finalize the Settlement. The Parties agree
that the amounts paid in the Settlement and the other terms of the Settlement were negotiated in
good faith, and at arm’s length by the Parties, with the assistance of the Mediator and Magistrate
Judge Colombell, following mediation sessions before the Mediator on March 4, 2024, March 7,

9
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2024 and April 9, 2024 and a settlement conference before Magistrate Judge Colombell on June
26, 2024, and reflect a settlement that was reached voluntarily after consultation with competent
legal counsel.

30. No person or entity shall have any claim against Class Counsel, the Settlement
Administrator, GLIC’s counsel, or any of the Released Parties based on actions taken substantially
in accordance with the Agreement and the Settlement contained therein or further orders of the
Court.

31. GLIC specifically and generally denies any and all liability or wrongdoing of any
sort with regard to any of the Claims in the Action and makes no concessions or admissions of
liability of any sort. Neither this Agreement, nor the Settlement, nor any drafts or communications
related thereto, nor any act performed or document executed pursuant to, or in furtherance of, the
Agreement or the Settlement: (1) is or may be deemed to be or may be used as an admission of, or
evidence of, the validity of any Claims, or of any wrongdoing or liability of the Released Parties,
or any of them; or (ii) is or may be deemed to be or may be used as an admission of, or evidence
of, any fault or omission of the Released Parties, or any of them, in any civil, criminal or
administrative proceeding in any court, administrative agency, or other tribunal. Nothing in this
paragraph shall prevent GLIC and/or any of the Released Parties from using this Agreement and
Settlement or the Order and Judgment in any action that may be brought against them in order to
support a defense or counterclaim based on principles of res judicata, collateral estoppel, release,
good faith settlement, judgment bar or reduction, or any other theory of claim preclusion or issue
preclusion or similar defense or counterclaim.

32. GLIC agrees promptly to provide, or cause to be provided, all data reasonably

necessary for Class Counsel to effectuate the distribution of the Class Notice, to determine the
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payment allocations to Settlement Class Members, and to send payments to Settlement Class
Members.

33. The Parties agree that if this Agreement or the Settlement fails to be approved, fails
to become effective, otherwise fails to be consummated, is declared void, or if there is no Final
Settlement Date, then the Parties will be returned to status quo ante, as if this Agreement had never
been negotiated or executed, except that no incurred Settlement Administration Expenses shall be
recouped. Each Party will be restored to the place it was in as of the date this Agreement was
signed with the right to assert in the Action any argument or defense that was available to it at that
time.

34.  Except as expressly provided herein, nothing in this Agreement shall change the
terms of any Policy. Nothing in this Agreement shall preclude any action to enforce the terms of
this Agreement.

35. The Parties agree, to the extent permitted by law, that all agreements made and
orders entered during the course of the Action relating to confidentiality of information shall
survive this Agreement. To the extent Class Counsel or the Settlement Administrator requires
Confidential Information to effectuate the terms of this Agreement, the terms of the Protective
Order entered in the Action on March 20, 2024 (Dkt. No. 43) shall apply to any information
necessary to effectuate the terms of this Agreement.

36. This Agreement may be amended or modified only by a written instrument signed
by or on behalf of all Parties or their respective successors-in-interest. No waiver of any provision
of this Agreement or consent to any departure by either Party therefrom shall be effective unless
the same shall be in writing, signed by the Parties or their counsel, and then such waiver or consent

shall be effective only in the specific instance and for the purpose for which given. No amendment

11
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or modification made to this Agreement pursuant to this paragraph shall require any additional
notice to the Settlement Class Members, including written or publication notice, unless ordered by
the Court. Plaintiff and Class Counsel agree not to seek such additional notice. The Parties may
provide updates on any amendments or modifications made to this Agreement on the website as
described in Paragraph 11.

37. Each person executing the Agreement on behalf of any Party hereby warrants that
such person has the full authority to do so.

38. This Agreement may be executed in one or more counterparts. All executed
counterparts and each of them shall be deemed to be one and the same instrument. Furthermore,
electronically signed PDF versions or copies of original signatures may be accepted as actual
signatures and will have the same force and effect as the original. A complete set of executed
counterparts shall be filed with the Court.

39, The Agreement shall be binding upon, and inure to the benefit of, the successors,
heirs, and assigns of the Parties hereto. This Agreement is not designed to and does not create any
third-party beneficiaries either express or implied, except for the Settlement Class Members.

40. The language of all parts of this Agreement shall in all cases be construed as a
whole, according to its fair meaning, and not strictly for or against any Party. No Party shall be
deemed the drafter of this Agreement. The Parties acknowledge that the terms of this Agreement
are contractual and are the product of arms-length negotiations between the Parties and their
counsel. Each Party and its respective counsel cooperated in the drafting and preparation of this
Agreement. In any construction to be made of this Agreement, the Agreement shall not be

construed against any Party.

12



Case 3:23-cv-00684-DIJN Document 68-2 Filed 11/15/24 Page 14 of 26 PagelD# 584
EXECUTION COPY

41. Other than necessary disclosures made to the Court or the Settlement
Administrator, this Agreement and all related information and communication shall be held strictly
confidential by Plaintiff, Class Counsel, and their agents until such time as the Parties file this
Agreement with the Court.

42. The Parties and their counsel further agree that their discussions and the
information exchanged in the course of negotiating this Settlement are confidential under the terms
of the mediation agreement signed by the Parties in connection with the mediation sessions with
the Mediator, the settlement conference before Magistrate Judge Colombell, and any follow-up
negotiations between the Parties’ counsel. Such exchanged information was made available on the
condition that neither the Parties nor their counsel may disclose it to third parties (other than
experts or consultants retained by the Parties in connection with the Action and subject to
confidentiality restrictions), that it not be the subject of public comment, and that it not be publicly
disclosed or used by the Parties or their counsel in any way in the Action should it not settle, or in
any other proceeding; provided however, that nothing contained herein shall prohibit the Parties
from seeking such information through formal discovery if not previously requested through
formal discovery or from referring to the existence of such information in connection with the
Settlement of the Action.

43. This Agreement shall be governed by and interpreted in accordance with the laws
of the Commonwealth of Virginia, without reference to its choice-of-law or conflict-of-laws rules.

44. The Court shall retain jurisdiction with respect to the implementation and
enforcement of the terms of this Agreement and any discovery sought from or concerning objectors
to this Agreement. All Parties hereto submit to the jurisdiction of the Court for purposes of

implementing and enforcing the Settlement embodied in the Agreement.

13



Case 3:23-cv-00684-DIJN Document 68-2 Filed 11/15/24 Page 15 of 26 PagelD# 585
EXECUTION COPY

45. Whenever this Agreement requires or contemplates that one Party shall or may give
notice to the other, notice shall be provided by e-mail and/or next-day (excluding Saturday and
Sunday) express delivery service as follows:

(a) If to GLIC, then to:

Brian E. Pumphrey Patrick J. Gennardo
McGuireWoods LLP ALSTON & BIRD LLP
Gateway Plaza 90 Park Avenue, 15th Floor
800 East Canal Street New York, NY 10016-1387
Richmond, VA 23219-3916 Phone: 212-210-9400

Phone: 804-775-1000 Fax: 212-210-9444

Fax: 804-775-1061 patrick.gennardo@alston.com

bpumphrey@mcguirewoods.com
(b) If to Plaintiff or the Class, then to:
Steven G. Sklaver
Susman Godfrey L.L.P.
1900 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067-6029
Tel: 310-789-3100
Fax: 310-789-3150
ssklaver@susmangodfrey.com

46. The Parties reserve the right to agree between themselves (with approval of the
Court, if necessary) on any reasonable extensions of time that might be necessary to carry out any
of the provisions of this Agreement.

47. All time periods set forth herein shall be computed in calendar days unless
otherwise expressly provided. In computing any period of time prescribed or allowed by this
Agreement or by order of any court, the day of the act, event, or default from which the designated
period of time begins to run shall not be included. Each other day of the period to be computed
shall be included, including the last day thereof, unless such last day is a Saturday, a Sunday, or a

legal holiday, or, when the act to be done is the filing of a paper in court on a day in which the

court is closed during regular business hours. In any event, the period runs until the end of the next
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day that is not a Saturday, a Sunday, a legal holiday, or a day on which the court is closed. When
a time period is less than seven (7) business days, intermediate Saturdays, Sundays, legal holidays,
and days on which the court is closed shall be excluded from the computation. As used in this
paragraph, legal holidays include New Year’s Day, Dr. Martin Luther King Jr. Day, Lincoln’s
Birthday, Washington’s Birthday, Presidents’ Day, Memorial Day, Juneteenth, Independence Day,
Labor Day, Columbus Day, Election Day, Veterans Day, Thanksgiving Day, Christmas Day and
any other day appointed as a holiday by Federal law or Virginia Law.

VII. DEFINITIONS AND CONSTRUCTION

48. “Action” means the lawsuit, captioned Martin Silverstein v. Genworth Life
Insurance Company, Case No. 3:23-cv-684, currently pending in the United States District Court
for the Eastern District of Virginia.

49. “Agreement” means this Joint Stipulation and Settlement Agreement.

50. “Claims” means all suits, claims, cross-claims, counter-claims, controversies,
liabilities, demands, obligations, debts, indemnities, costs, fees, expenses, losses, liens, actions, or
causes of action (however denominated), including Unknown Claims, of any nature, character, or
description, whether in law, contract, statute, or equity, direct or indirect, whether known or
unknown, foreseen or not foreseen, accrued or not yet accrued, present or contingent, for any
injury, damage, obligation, or loss whatsoever, including but not limited to compensatory
damages, statutory damages, liquidated damages, exemplary damages, punitive damages, losses,
costs, expenses, or attorneys’ fees.

51. “Class” means all Owners of Gold and Gold II universal life insurance policies
issued, insured, or assumed by GLIC, or its predecessors or successors, whose COI Rate Scales
were changed as a result of the 2019 COI Rate Adjustment. Specifically excluded from the Class

are Class Counsel and their employees, GLIC, its officers and directors and their immediate family
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members; the Court, the Court’s staff, and their immediate family members; and the heirs,
successors or assigns of any of the foregoing. Also excluded from the Class are owners of Gold
and Gold II policies that have terminated as a result of the death of the insured on or before June
30, 2024, where the 2019 COI Rate Adjustment did not result in an Incremental COI Deduction
before the death of the insured.

52. “Class Counsel” means Susman Godfrey L.L.P.

53. “Class Counsel’s Fees and Expenses” means the amount of the award approved by
the Court to be paid to Class Counsel from the Final Settlement Fund for attorneys’ fees and
reimbursement of Class Counsel’s costs and expenses.

54. “Class Notice” means the notice of the Settlement approved by the Court to be sent
by the Settlement Administrator to the Class.

55. “Class Policy” means any Policy for which an Owner is a Settlement Class

Member. “Class Policies” means all of the Policies for which the Owners are Settlement Class

Members.

56.  “COI” means cost of insurance.

57. “COI Deduction” means the amount deducted from a Policy’s value each month
for COL.

58. “COI Rate(s)” means the rates used to calculate the COI Deduction. For the purpose

of this Agreement, “COI Rates” include Monthly Risk Rates, as that term is defined in the Policies.
59.  “COI Rate Scale(s)” means the schedule of COI Rates applicable to each Policy for

all years that the Policy is in force.
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60. “2019 COI Rate Adjustment” means the change in COI Rate Scales applicable to
the Policies, announced in 2019 and effective beginning December 1, 2019, in which new COI
Rate tables were adopted for the Policies.

61. “Court” means The United States District Court for the Eastern District of Virginia,
Hon. David J. Novak.

62. “Excluded Claims” means new claims that could not have been asserted in the
Action because they are based upon a future COI Rate Scale increase that occurs after July 8, 2024
(“New COI Increase Claims”). New COI Increase Claims are limited to claims and damages that
could not have been included in the Action because a future COI Rate Scale increase has not yet
taken place, but do not include any claims challenging the COI Rates and/or COI Rate Scales
adopted under the 2019 COI Rate Adjustment.

63. “Fairness Hearing” means the hearing at which the Court considers final approval
of the Settlement.

64. “Final Approval Date” means the date on which the Court enters its Order and
Judgment approving the Settlement.

65. “Final Settlement Date” means the date on which the Order and Judgment becomes
final, which shall be the latest of: (i) the date of final affirmance on any appeal of the Order and
Judgment; (i1) the date of final dismissal with prejudice of the last pending appeal from the Order
and Judgment; or (iii) if no appeal is filed, the expiration of the time for filing or noticing any form
of valid appeal from the Order and Judgment.

66. “Final Settlement Fund” means the cash fund after any reductions in the amount of
the Settlement Fund pursuant to Paragraph 2 of this Agreement. The Final Settlement Fund will

be a single qualified settlement fund pursuant to 26 U.S.C. § 468B that will be used to pay: (i)
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Settlement Administration Expenses; (ii) any Incentive Award; (iii) any of Class Counsel’s Fees
and Expenses awarded by the Court; (iv) all payments to the Settlement Class; and (v) any other
payments provided for under this Agreement or the Order and Judgment. There will be no
reversion of any portion of the Final Settlement Fund to GLIC. All funds held in the Final
Settlement Fund and all earnings thereon, shall be deemed to be in custodia legis of the Court and
shall remain subject to the jurisdiction of the Court until such time as the funds shall have been
disbursed pursuant to the terms of this Agreement or further order of the Court.

67. “GLIC” means Genworth Life Insurance Company and its predecessor and
successor entities.

68. “Incentive Award” means the award approved by the Court to be paid to Plaintiff
from the Final Settlement Fund, in addition to any settlement relief he may be eligible to receive,
to compensate Plaintiff for his efforts undertaken on behalf of the Settlement Class.

69. “Incremental COI Deduction” means the difference between the COI Deduction
from a Policy as determined under the COI Rate Scale applied to a Policy under the 2019 COI
Rate Adjustment and the COI Deduction that would have existed under the COI Rate Scale that
applied to the Policy before the 2019 COI Rate Adjustment, where the COI Deduction under the
2019 COI Rate Adjustment is higher than the COI Deduction that would have applied under the
previous COI Rate Scale.

70. “Magistrate Judge Colombell” means the Honorable Mark R. Colombell, United
States Magistrate Judge for the Eastern District of Virginia.

71. “Mediator” means Rodney A. Max, Esq.

72. “Net Settlement Fund” means the Final Settlement Fund less (i) Settlement

Administration Expenses; (ii) any Incentive Award; (ii1) any Class Counsel’s Fees and Expenses
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awarded by the Court; and (iv) any other payments provided for under this Settlement or the Order
and Judgment.

73. “Notice Date” means the earliest date on which any form of the Class Notice is first
mailed, published, or appears online.

74. “Opt-Outs” means the Owners of Policies who timely elect to opt out of the
Settlement Class during the Opt-Out Period.

75. “Opt-Out Period” means a period that begins on the Notice Date and ends forty-
five (45) days after the Notice Date, or as otherwise determined by the Court. The deadline for the
Opt-Out Period will be specified in the Class Notice.

76. “Order and Judgment” means the Court’s order approving the Settlement and
entering final judgment. The judgment will include a provision for the retention of the Court’s
jurisdiction over the Parties and Releasing Parties to enforce the terms of the judgment and for a
bar order (consistent with the provisions of Paragraphs 23-28 above) prohibiting claims by the
Releasing Parties against Released Parties for the Released Claims.

77. “Owner” or “Owners” means each Policy’s owner or owners of record in GLIC’s
files, whether a person or entity and whether in an individual or representative capacity.

78. “Parties” means, collectively, Plaintiff and GLIC. The singular term “Party” means
either Plaintiff or GLIC, as appropriate.

79. “Plaintiff” means Martin Silverstein, individually and as representative of the
Settlement Class, and his assigns, successors-in-interest, and representatives.

80.  “Policy” or “Policies” means any Gold and Gold II universal life insurance policy
issued, insured, or assumed by GLIC, or its predecessors or successors, for which the applicable

COI Rate Scales were changed by the 2019 COI Rate Adjustment.
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81. “Released Claims” means all Claims asserted in the Action or arising out of the
facts, transactions, events, occurrences, acts, disclosures, statements, omissions, or failures to act
that were alleged or could have been alleged in the Action related to the 2019 COI Rate
Adjustment. Released Claims do not include Excluded Claims.

82. “Released Parties” means GLIC and its past, present, and future parent companies,
direct and indirect subsidiaries, affiliates, predecessors, joint ventures, successors and assigns,
together with each of their respective past, present, and future officers, directors, shareholders,
employees, representatives, insurers, attorneys, and agents, and including any person or entity
acting on behalf or at the direction of any of them.

83. “Releasing Parties” means Plaintiff and each Settlement Class Member, on behalf
of themselves and their respective agents, heirs, relatives, attorneys, successors, predecessors,
payors, trustees, grantors, securities intermediaries, beneficiaries, principals, subrogees, executors,
and assignees, and all other persons or entities acting by, through, under, or in concert with any of
them.

84. “Settlement” means the settlement set forth in this Agreement.

85. “Settlement Administration Expenses” means all Class Notice and administrative
fees, costs, or expenses incurred in administering the Settlement, including the fees charged by the
Settlement Administrator, as well as the fees, costs, and expenses incurred by the Settlement
Administrator. Settlement Administration Expenses shall be paid from the Final Settlement Fund.

86. “Settlement Administrator” means the third-party settlement administrator of the
Settlement who is selected and approved by the Parties. Plaintiff shall be responsible for selecting

the Settlement Administrator and consent from GLIC will not be unreasonably withheld. The
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Settlement Administrator’s fees, as well as the costs, fees, and expenses incurred by the Settlement
Administrator, shall be paid from the Final Settlement Fund.

87. “Settlement Class” means the Class, excluding any Opt-Outs.

88. “Settlement Class Member(s)” means all persons and entities that are included in
the Settlement Class.

89. “Settlement Fund” means a cash fund consisting of the consideration paid for the
benefit of the Settlement Class.

90. “Settlement Fund Account” means the escrow account from which all payments
out of the Settlement Fund will be made. The Settlement Fund Account shall be established under
terms acceptable to the Parties at a depository institution and such funds shall be invested
exclusively in instruments or accounts backed by the full faith and credit of the United States
Government or fully insured by the United States Government or an agency thereof, including a
U.S. Treasury Fund or a bank account that is either (a) fully insured by the Federal Deposit
Insurance Corporation (“FDIC”) or (b) secured by instruments backed by the full faith and credit
of the United States Government. The Parties and their respective counsel shall have no
responsibility for or liability whatsoever with respect to investment decisions made for the
Settlement Fund Account. All risks related to the investment of the Settlement Fund shall be borne
solely by the Settlement Class.

91. “Unknown Claims” means any claims asserted, that might have been asserted, or
that hereafter may be asserted arising out of the facts, transactions, events, occurrences, acts,
disclosures, statements, omissions, or failures to act that were alleged in the Action with respect

to the Released Claims that the Releasing Parties do not know or suspect to exist in his or her favor
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at the Final Approval Date, and which if known by him or her might have affected his or her
decision to opt out of the Class or to object to the Settlement.

92.  The terms ‘‘he or she” and “his or her” include “it” or “its,” where applicable.
Defined terms expressed in the singular also include the plural form of such term, and vice versa,
where applicable.

93.  All references herein to paragraphs refer to paragraphs of this Agreement, unless

otherwise expressly stated in the reference.

AGREED TO BY:
Plaintiff Defendant

Q\ * y Genworth Life Insurance Company
Martin Silverstein By:

Date: DS'DQ'loq\'\

Title:

Date:
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at the Final Approval Date, and which if known by him or her might have affected his or her
decision to opt out of the Class or to object to the Settlement.

92. The terms ‘‘he or she” and “his or her” include “it” or “its,” where applicable.
Defined terms expressed in the singular also include the plural form of such term, and vice versa,

where applicable.

93. All references herein to paragraphs refer to paragraphs of this Agreement, unless

otherwise expressly stated in the reference.

AGREED TO BY:
Plaintiff Defendant
Genworth Life Insurance Company
Martin Silverstein By: Jamala. frland
Date:
Title:
Date:
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DocuSigned by:

Patrick Cunnards
Patrick J. Gennardo
ALSTON & BIRD LLP
90 Park Avenue New York,
Phone: 212-210-9400
Fax: 212-210-9444
patrick.gennardo@alston.com

Counsel for Defendant Genworth Life Insurance Company

Steven G. Sklaver

Susman Godfrey L.L.P.

1900 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067-6029

Tel: 310-789-3100

Fax: 310-789-3150
ssklaver@susmangodfrey.com

Class Counsel and Counsel for Plaintiff
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Patrick J. Gennardo
ALSTON & BIRD LLP

90 Park Avenue New York,
Phone: 212-210-9400
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patrick.gennardo@alston.com

Counsel for Defendant Genworth Life Insurance Company
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Steven G. Sklaver
Susman Godfrey L.L.P.
1900 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067-6029
Tel: 310-789-3100
Fax: 310-789-3150
ssklaver@susmangodfrey.com

Class Counsel and Counsel for Plaintiff
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The Susman Godfrey Difference

For forty years, Susman Godfrey has focused its nationally recognized practice on just one
thing: high-stakes commercial litigation. We are one of the nation’s leading litigation boutique
law firms, with offices in Houston, Seattle, Los Angeles and New York. We have a unique
perspective, the will to win, and an uncommon structure, which taken together provide the way
to win.

The Will to Win

At Susman Godfrey, we want to win because we are stand-up trial attorneys, not discovery
litigators. We approach each case as if it is headed for trial. Everything that we do is designed to
prepare our attorneys to persuade a jury. When you are represented by Susman Godfrey, the
opposing party will know that you are willing to take the case all the way to a verdict if
necessary; this fact alone can make a good settlement possible.

Susman Godfrey has a longstanding reputation as one of the premier firms of trial lawyers in the
United States. We are often brought in on the eve of trial to "rescue" troubled cases or to take
the reins when the case requires trial lawyers with a proven record of courtroom success.

We also want to win because we share the risk with our clients. We prefer to work on a
contingency-fee basis so that our time and efforts pay off only when we win. Our interests are
aligned with our clients—we want to achieve the best-possible outcome at the lowest possible
cost.

Finally, we want to win because each of our attorneys shares a commitment to your success.
Each attorney at the firm—associate as well as partner—examines every proposed contingent
fee case and has an equal vote on whether or not to accept it. The resulting profit or loss affects
the compensation of every attorney at the firm. This model has been a tremendous success for
both our attorneys and our clients. In recent years, we have achieved the highest profit-per-
partner results in the nation. Our associates have enjoyed performance bonuses equal to their
annual salaries. When you win, our attorneys win.

Unique Perspective

Susman Godfrey represents both plaintiffs and defendants. Ours is not a cookie-cutter practice
turning out the same case from the same side of the bar time after time. We thrive on variety,
flexibility, and creativity. Clients appreciate the insights that our broad experience brings. "l think
that's how they keep their tools sharp," says one.

Many companies who have had to defend cases brought by Susman Godfrey on behalf of
plaintiffs are so impressed with our work in the courtroom that they hire us themselves next time
around—companies like El Paso Corporation, Georgia-Pacific Corporation, Mead Paper, and
Nokia Corporation.

Susman Godfrey LLP 1
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We know from experience what motivates both plaintiffs and defendants. This dual perspective
informs not just our trial tactics, but also our approach to settlement negotiations and mediation
presentations. We are successful in court because we understand our opponent's case as well
as our own.

An Uncommon Structure

At Susman Godfrey, our clients hire us to achieve the best possible result in the courtroom at
the least possible cost. Because we learned to run our practice on a contingency-fee model
where preparation of a case is at our expense, we have developed a very efficient approach to
commercial litigation. We proved that big cases do not require big hours. And, because we staff
and run all cases using the same model, clients who prefer to hire us by the hour also benefit
from our approach.

There is no costly pyramid structure at Susman Godfrey. As a business, we are lean, mean and
un-leveraged—with a two-to-one ratio between partners and associates. To counter the
structural bloat of our opponents, who often have three associates for each partner, we rely on
creativity and efficiency.

Susman Godfrey's experience has taught what is important at trial and what can be safely
ignored. We limit document discovery and depositions to the essential. For most depositions
and other case-related events we send one attorney and one attorney alone to handle the
matter. After three decades of trials, we know what we need—and what is just a waste of time
and money.

Unparalleled Talent

Susman Godfrey prides itself on a talent pool as deep as any firm in the country. Clerking for a
judge in the federal court system is considered to be the best training for a young trial attorney,
100% of our Associates and over 90% of our Partners served in these highly sought-after
clerkships after law school. Ten of our trial lawyers have clerked at the highest level—for
Justices of the United States Supreme Court.

Our associates are not document-churning drones. Each associate at Susman Godfrey is
expected to second-chair cases in the courtroom from the start. Because we are so confident in
their abilities, we consider associates for partnership after seven years with the firm, unless they
joined us following a federal judicial clerkship. In that case, we give credit for the clerkship, and
the partnership track is generally six years. We pay them top salaries and bonuses, make them
privy to the firm's financials, and let them vote—on an equal standing with partners—on virtually
all firm decisions.

Each trial attorney at Susman Godfrey is invested in our unique model and stands ready to
handle your big-stakes commercial litigation.

Susman Godfrey LLP 2
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A Record of Winning

One of Susman Godfrey's early cases, the Corrugated Container antitrust trial, led to one of the
highest antitrust jury verdicts ever obtained. Since that extraordinary start, the firm has
remained devoted to helping businesses and individuals achieve similarly extraordinary results.

Recent high-profile victories include:

Secured a $600 million settlement for residents of Flint, Michigan in the nationally
followed Flint Water Crisis litigation.

Won a $706.2 million unanimous jury verdict for client HouseCanary, in a breach of
contract and misappropriation of trade secrets case against Quicken Loans affiliate, Title
Source, Inc. The judgement appears at number four on The National Law Journal’'s “Top
100 Verdicts of the Year” list.

Won a $25.25 million jury verdict for client, Steven Lamar, in a contract and intellectual
property dispute with Dr. Dre and Jimmy lovine over the iconic Beats headphones — this
verdict was also included on The National Law Journal's “Top 100 Verdicts of the Year”
list.

Secured a favorable settlement for Uber in its epic battle against Google’'s Waymo over
self-driving car technology.

Won a jury verdict valued at $128 million for client General Electric, in its legal battle
against the Nebraska Investment Finance Authority.

Secured a settlement valued at $100 million for a certified class of plaintiffs in a
copyright infringement class action against well-known music streaming service, Spotify.

Recovered $40 million for a class of derivatives investors in a securities class action
against Valeant Pharmaceuticals International, Inc. The deal is believed to be the largest
recovery ever obtained on behalf of derivative investors in history.

Won a $50.3 million federal jury verdict for client, Green Mountain Glass, in a patent
infringement lawsuit against Ardagh Glass, Inc. This verdict was #34 on The National
Law Journal's “Top 100 Verdicts of 2017 list.

Secured a $91.25 million settlement for insurance policy owners in 37 Besen Parkway,
LLC v. John Hancock Life Insurance Company

Secured nearly $600 million with various international investment banks on behalf of our
plaintiff clients in the ongoing LIBOR antitrust class action. The agreement with these
banks represents the resolution of claims by investors that transacted directly with the
international banks on the panel to determine US Dollar LIBOR. Just recently the class
that Susman Godfrey represents became the first and only class certified by the SDNY.

Won a $70 million judgement for Wellstat Therapeutics against BTG International, Inc. in
a pharmaceutical contract dispute in the Delaware Court of Chancery.

Susman Godfrey LLP 3
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» Secured a settlement valued at $73 million while representing Flo & Eddie (the founding
members of 60’s music group, The Turtles) along with a class of owners of pre-1972
sound recordings for copyright violations by music provider Sirius XM. Susman Godfrey
attorneys on this matter were named “California Lawyer Attorneys of the Year” by The
Daily Journal for their legal work on this case.

e Won an over $43.2 million federal court jury award in favor of Apache Deepwater LLC
and against W&T Offshore in an oil and gas related breach of contract case having to do
with deepwater wells in the Gulf of Mexico. This verdict was named by The National Law
Journal as one of “The Top 100 Verdicts of 2016” and appeared on Texas Lawyer’s “Hall
of Fame Verdicts” in 2019.

« Secured over $1.2 billion with several international automobile parts suppliers in the In
Re Automotive Parts (Auto Parts) price-fixing class action. The multidistrict litigation,
pending in the United States District Court for the Eastern District of Michigan, alleges
long-running global collusion by auto parts companies to fix prices of automotive
component parts.

e Secured as lead counsel in a case that challenged Phoenix Life Insurance Company’s
and PHL Variable Insurance Company’s decision to raise the cost of insurance (“COI")
nationwide on life insurance policy owners. The case settled with plaintiffs receiving a
$48.5 million cash fund, COl freeze through 2020, and a covenant by Phoenix not to
challenge the policies, worth $9 billion in face value.

» Secured one of the largest settlement awards ever to a single whistleblower in a False
Claims Act case—over $450 million from Novartis Pharmaceuticals, who was accused of
defrauding Medicare and Medicaid by illegally paying kickbacks to pharmacies so they
would recommend Novartis’s medications to doctors and patients.

» Secured a $244 million settlement in a federal monopolization and antitrust class action
against News Corporation (News Corp) on behalf of a certified class of more than 500
consumer packaged goods companies. The media giant also agreed to change its
business practices regarding in-store advertising.

Pro Bono

At Susman Godfrey, we take seriously our obligation as lawyers to use our skills and position in
society to make our communities better places to live. Our attorneys are committed to improving
both the laws and the legal system by representing or counseling those who cannot afford to
pay for legal services. We encourage our attorneys to participate in pro bono opportunities and
make firm resources available to ensure our pro bono efforts are meaningful and effective.

We have partnered with various human rights organizations to drive forward significant and
timely pro bono litigation. These organizations include, among many, the American Civil
Liberties Union (ACLU), the Civil Rights Corps, the Texas Fair Defense Project, the Next

Susman Godfrey LLP 4
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Generation Action Network Legal Advocacy, and the International Rescue Committee. Susman
Godfrey has been included on The National Law Journal's “Pro Bono Hot List”.

The cases below illustrate the variety and importance of the matters we litigate pro bono.

Constitutional Challenges

O’Donnell v. Harris County. For decades, the Harris County Jail held tens of
thousands of people who were arrested for misdemeanors but financially unable to post
bail. Though arrested for the same minor offense, a person with money could avoid jail
entirely while an indigent person would spend days or weeks in jail before determination
of merits. Along with Civil Rights Corps and the Texas Fair Defense Project, Susman
Godfrey represents on a pro bono basis a class of indigent arrestees who challenged the
constitutionality of Harris County’s money bail practices. After an 8-day evidentiary
hearing, the US District Court found Harris County’s system unconstitutional and ordered
broad injunctive relief. After the bail reforms went into effect, the US Court of Appeals for
the 5th Circuit affirmed the district court’s rulings that the system was unconstitutional. In
the first year in which the injunctive relief was in effect, more than 12,000 people were
released from jail.

Human Rights/Anti-Discrimination

Susman Godfrey LLP

Faculty, Alumni and Students Opposed to Racial Preferences v. New York
University Law Review. Defended New York University Law Review against allegations
that its diversity and inclusiveness initiatives violate federal bias law by favoring female
and minority applicants and authors. The Hon. Edgardo Ramos of the Southern District
of New York granted the motion filed by Susman Godfrey to dismiss the case.

Texas v. United States of America and the International Rescue Committee.
Represented the International Rescue Committee (IRC) pro bono when the State of
Texas sued to block the federal government and the IRC from resettling any Syrian
refugees in Texas. Working with the ACLU and the Southern Poverty Law Center, the
team defeated the State’s multiple requests for injunctive relief. The federal district court
later dismissed all of the State’s claims.

Jared Woodfill et al. v. Annise Parker et al. Served as lead trial counsel for the City of
Houston and won a jury verdict and a final judgment in a closely-watched trial over a
challenge to Houston’s Equal Rights Ordinance, a law that prohibits discrimination based
on an individual’'s sex, race, color, ethnicity, national origin, age, familial status, marital
status, military status, religion, disability, sexual orientation, genetic information, gender
identity, or pregnancy in city employment and city services, city contracts, public
accommodations, private employment (excluding religious organizations), and housing.
The City asked Susman Godfrey to represent it pro bono and defend the ordinance.
After a two-week trial, the jury issued its verdict resoundingly in the City’s favor. After two
months of post-verdict briefing, the court issued a final judgment in favor of the City.

Disclaimer: The information contained herein is revised frequently and is only accurate and current as of the date provided. Please
call us for the most recent edition.
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International Franchise Ass’n, Inc. et al. v. City of Seattle, et al. The City of Seattle
retained Susman Godfrey on a partial pro bono basis to defend its landmark $15 per
hour minimum wage ordinance. Several Seattle franchise businesses challenged the
ordinance on a number of legal grounds, including violation of the Equal Protection
Clause and Dormant Commerce Clause of the US Constitution. The district court denied
the plaintiff franchise group’s motion for a preliminary injunction and found that the
plaintiffs had failed to demonstrate a likelihood of succeeding on the merits of any of
their claims.

Death Penalty Appeals/Prisoners’ Rights

David Daniels et al. v. Dallas County Sheriff Marian Brown. Partnered with the
American Civil Liberties Union, ACLU of Texas, Civil Rights Corps, and the Next
Generation Action Network Legal Advocacy Fund to bring a federal class-action lawsuit
for emergency relief to remedy the Dallas County Jail's ongoing failure to manage the
extraordinary risks COVID-19 poses to its detainees, staff, and the larger community.

In re: Alfred DeWayne Brown. Represented a wrongfully convicted man, Alfred
Dewayne Brown, in his now successful quest to obtain an “actual innocence” finding
from the Harris County D.A.’s office after nearly a decade on death row for a murder he
didn’t commit.

Harris v. Fischer. Secured an important pro bono appellate victory on behalf of a former
Bedford Hills Correctional Facility inmate who alleged her Fourth and Eighth Amendment
rights were violated during a body cavity search while she was incarcerated. In its ruling,
the US Court of Appeals for the Second Circuit vacated the district court’s decision
dismissing the case and remanded for further consideration.

Death Penalty Appeals. Has handled several death penalty appeals focusing on the
requirement for the State of Texas to release information about the chemicals used to
put prisoners to death in order for counsel to protect the rights of their clients not to be
subject to cruel and unusual punishment. In one case, the Susman Godfrey team
obtained an injunction against execution due to this issue.

Other Significant Pro Bono Work

Alley Theater v. Hanover Insurance Co. The Tony Award-winning Alley Theatre, the
oldest professional theatre company in Texas and the third-oldest resident theatre in the
country, suffered devastating destruction during Hurricane Harvey, incurring millions in
losses from property damage, lost income and expenses. Susman Godfrey represented
the Theatre pro bono in insurance litigation related to hurricane-caused business
interruption. Susman Godfrey first secured a partial summary judgment ruling on behalf
of Alley in a coverage lawsuit against Hanover over claims the theatre was not properly
reimbursed for hurricane-related business interruption losses. The firm later scored a
second victory for the theater when they settled the final piece of the litigation.

Susman Godfrey LLP 6

Disclaimer: The information contained herein is revised frequently and is only accurate and current as of the date provided. Please
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* First Presbyterian Church of Houston v. Presbytery of the New Covenant, Inc.
Represented First Presbyterian Church of Houston (FPC), one of the oldest
congregations in Houston, in a property dispute against the Presbyterian Church
(PCUSA), which claimed for close to 30 years that it has a trust interest in FPC'’s
property in Houston, Texas. The Court ruled in FPC’s favor on summary judgment,
entering final judgment and a permanent injunction against the Presbytery of the New
Covenant and finding that the PCUSA has no interest in FPC’s property. After appellate
arguments, the parties settled, with the denomination releasing any claim to any interest
in FPC’s property.

¢ Law Center to Prevent Gun Violence. For years, Susman Godfrey has provided pro
bono legal research, consultation, and strategy advice to the Law Center to Prevent Gun
Violence regarding measures to regulate the sale and use of firearms.

Office Locations

Houston Los Angeles New York Seattle
1000 Louisiana St 1900 Avenue of the Stars 1301 Avenue of the Americas 1201 Third Avenue
Suite 5100 Suite 1400 32nd Floor Suite 3800
Houston, TX, 77002 Los Angeles, CA 90067 New York, NY 10019 Seattle, WA 98101
T:713-651-9366 T:310-789-3100 T:212-336-8330 T: 206-516-3880
F: 713-654-6666 F:310-789-3150 F: 212-336-8340 F: 206-516-3883
Susman Godfrey LLP 7
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Steven G. Sklaver

Partner

Los Angeles

(310) 789-3100
ssklaver@susmangodfrey.com

Named one of Lawdragon’s 500 Leading Lawyers since 2020, a recipient of
the California Lawyer Attorneys of the Year award in 2017 and selected as
“Top Plaintiff Lawyers in all of California” in 2016 and 2017 by The Daily
Journal; Steven Sklaver has secured substantial litigation victories for both

plaintiffs and defendants. For plaintiffs, Sklaver was lead counsel for a certified
class of insurance policy owners, helping them achieve what the Court in the
Southern District of New York described as “the best settlement pound for
pound for the class that I've ever seen.” You can read the Court’s statement in
full here. You can also read more about the case in The Deal’s profile on the
litigation here. Sklaver was also lead trial and appellate counsel for investors
against an insurance company that resulted in a complete victory and full pay-
out of a $20 million life insurance policy. A copy of the appellate court decision
is available here. To listen to Sklaver’s appellate oral argument, click here.
That matter was the feature cover story of the April 2012 California Lawyer.

Sklaver also represents the former members of the legendary rock group The
Turtles in Flo & Eddie, Inc. v. Sirius XM Radio, Inc. (C.D. Cal.) in a certified
class action lawsuit against Sirius XM that settled less than 48 hours before
the jury trial was scheduled to begin. Sirius XM agreed to pay at least $25.5
million (over $16 million after fees and expenses) and royalties under a 10-
year license that is valued up to $62 million (over $41 million after fees and
expenses) as compensation for publicly performing without a license Pre-1972
sound recordings. The settlement was approved by the Court, and has

received widespread media coverage from publications such as The New York
Times, Billboard, The Hollywood Reporter,Law360, Rolling
Stone, Variety, Reuters and Managing IP.

Within six months after the Sirius XM class action settled, so did
Sklaver’s copyright class action brought on behalf of artists owed mechanical
royalties for compositions made available by Spotify, the leader in digital music



http://www.lawdragon.com/2020/03/20/the-2020-lawdragon-500-leading-lawyers-in-america/
https://www.susmangodfrey.com/wp-content/uploads/2023/03/susman-dj-2017-clay-4.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/sskl_-_dj-2016_top_plaintiff_lawyers.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/sklaver-2017-top-plaintiff-lawyers.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/2015-09-09-Hearing-Transcript.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/phoenix_final.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/ssklaver_-_teren_court_of_appeal_decision.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/4D1_COURT_OF_APPEAL_Edited.mp3
https://www.susmangodfrey.com/wp-content/uploads/2023/03/You-Bet-Your-Life_California-Lawyer_April-2012.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/sskl-flo-eddie-order-granting-pltfs-mtns-for-final-appr-2.pdf
http://mobile.nytimes.com/2016/11/29/arts/music/turtles-siriusxm-1972-copyright-settlement.html?smprod=nytcore-iphone&smid=nytcore-iphone-share&_r=0&referer
http://mobile.nytimes.com/2016/11/29/arts/music/turtles-siriusxm-1972-copyright-settlement.html?smprod=nytcore-iphone&smid=nytcore-iphone-share&_r=0&referer
http://www.billboard.com/biz/articles/7588977/siriusxm-could-pay-up-to-99m-as-part-of-flo-eddie-settlement
http://www.hollywoodreporter.com/thr-esq/siriusxm-could-pay-up-99m-as-part-flo-eddie-settlement-950914
https://www.law360.com/articles/866707
http://www.rollingstone.com/music/news/siriusxm-settles-turtles-copyright-lawsuit-for-99-million-w452890
http://www.rollingstone.com/music/news/siriusxm-settles-turtles-copyright-lawsuit-for-99-million-w452890
http://variety.com/2016/biz/news/siriusxm-turtles-pre-1972-recordings-lawsuit-settlement-1201929173/
http://www.reuters.com/article/us-sirius-xm-holdgs-settlement-turtles-idUSKBN13O2JJ
http://www.managingip.com/Blog/3602164/Flo-and-Eddie-SiriusXM-Usher-Justin-Bieber-women-inventors-Donald-Trump-Amazon-Cuba-trade-marksthe.html
http://www.thesundaily.my/news/2017/05/30/spotify-agrees-fund-settle-copyright-suits
mailto:ssklaver@susmangodfrey.com

Case 3:23-0V-00684-DJNSDLcii:%nent 68-3 Filed 11/15/24 Page 10 of 45 PagelD# 606

Notable
Representations

susmangodfrey.com

MAN GODFREY

streaming. Spotify agreed to a class action settlement valued at over $112
million (over $95 million after fees and expenses), a settlement for which the
district court granted final approval and remains subject to a pending
appeal. You can read more about this matter in Billboard.

Sklaver's many significant and widely covered class action results in 2016
helped secure Susman Godfrey’s recognition as Law360’s “Class Action
Group of the Year” in early 2017. You can read that article announcing the
award here.

For defendants, Sklaver has handled numerous employment class actions
across the country. He served, along with the Managing Partner of Susman
Godfrey, as trial counsel for Wal-Mart, the world’s largest retailer, trying a large
employment class action in California. He also successfully defended and
defeated class certification in numerous, substantial wage and hour matters for
Alta-Dena Certified Dairy, LLC, dairy producers for Dean Foods, one of the
leading food and beverage companies in the United States. Copies of the pro-
employer decisions are available here, here, and here.

Sklaver has tried complex commercial and class action disputes — including
jury trials and bench trials in federal and state court, as well as arbitrations.
Sklaver graduated cum laude from Dartmouth College, magna cum laude and
Order of the Coif from Northwestern University School of Law, and clerked for
Judge David Ebel on the United States Court of Appeals for the Tenth Circuit.
Sklaver also won the National Debate Tournament for Dartmouth College, and
is just one of four individuals in debate history to win three national
championships at the high school and collegiate level. From 2010-2022,
Sklaver has been recognized every year as a “Super Lawyer” in Southern
California, awarded to no more than the top 5% of the lawyers in the state of
California (Law & Politics Magazine, Thomson Reuters).

Sklaver currently serves on the Board of Directors for the Western Center on
Law & Poverty. Sklaver was also previously selected as a Ninth Circuit Judicial
Conference Lawyer Representative.

Class Actions

o  Copyright Infringement: Sklaver serves as co-lead counsel with the
Gradstein & Marzano firm representing Flo & Eddie (the founding
members of 70’s music group, The Turtles) along with a class of owners
of pre-1972 sound recordings for copyright violations by music provider
Sirius XM. The day before trial was to commence before a California jury
in federal court in late 2016, Flo & Eddie reached a landmark settlement
with Sirius XM on behalf of the class in a deal potentially worth $99
million. The Court granted final approval of the settlement in May 2017.
Click here for more. Sklaver with his co-leads were recently named



https://www.law360.com/articles/1046386/spotify-wins-approval-for-43m-songwriter-settlement
https://www.law360.com/articles/1046386/spotify-wins-approval-for-43m-songwriter-settlement
http://www.billboard.com/articles/business/7809818/spotify-43-million-class-action-settlement-songwriters-publishers-analysis
https://www.susmangodfrey.com/wp-content/uploads/2023/03/class-action-group-of-the-year-susman-godfrey.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/2016-10-25-alta-dena-dkt-73-order-denying-plaintiffs-class-cert-motion.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/16925082-0-31835.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/show_temppl-9.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/sskl-flo-eddie-order-granting-pltfs-mtns-for-final-appr-3.pdf
https://www.susmangodfrey.com/news-awards/sg-news/gradstein-marzano-and-susman-godfrey-secure-settlement-valued-at-up-to-99-million-settlement-for-the-turtles-and-other-owners-of-pre-1972-sound-recordings-in-class-action-against-sirius-xm-radio/
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“California Lawyer Attorneys of the Year” by The Daily Journal for their
outstanding legal work on this case.

In May 2017, Sklaver, as co-lead counsel with Gradstein Marzano,
secured a deal valued at$112 million to settle a class-action lawsuit with
Spotify brought on behalf of music copyright owners. The suit alleged

that Spotify made music available online without securing mechanical
rights from the tracks’ composers. Under the terms of the deal, Spotify will
pay songwriters $43.45 million for past royalties, as well as commit to pay
ongoing royalties that are valued at $63 million. Read more about the
case here and see Billboards coverage of it here.

Insurance: In a seminal insurance class action filed in the Southern
District of New York, resolved in September 2015, Mr. Sklaver served as
lead counsel in a case that challenged Phoenix Life Insurance Company’s
and PHL Variable Insurance Company’s decision to raise the cost of
insurance (“COI”) nationwide on life insurance policy owners. After
winning class certification and defeating two motions for class
decertification and a motion for summary judgment, the case settled the
day of the final Pretrial Conference — less than two months before trial.
Settlement terms included: $48.5 million cash fund ($34 million after fees
and expenses), COI freeze through 2020, and a covenant by Phoenix not
to challenge the policies, worth $9 billion in face value, when the policies
mature on the grounds of lack of insurable interest or misrepresentations
in the application. At the final approval hearing, the Court concluded, “I
want to say publicly that | think this is an excellent settlement. | think
this is a superb — this may be the best settlement pound for pound
for the class that I've ever seen.” You can read the statement in full on
page 3 here. You can also read more about the case in The

Deal’s feature on the matter here.

Antitrust: In In re Automotive Parts Antitrust Litigation. In the largest
price-fixing cartel ever brought to light, Mr. Sklaver and a team of Susman
Godfrey lawyers run a massive MDL litigation in which the firm serves as
co-lead counsel for a class of consumer plaintiffs in multidistrict price-
fixing cases pending in a Detroit, Michigan federal court. The actions,
alleging anti-competitive conduct, were brought by indirect purchasers of
component parts included in over 20 million automobiles, and involve
parts such as wire harnesses, instrument panel clusters, fuel senders,
heater control panels and alternators. The Department of Justice has
imposed fines exceeding $2.6 billion pursuant to guilty plea agreements
with some of the defendants, and its investigation is still ongoing. The
Susman Godfrey team together with its co-lead counsel has defeated
multiple motions to dismiss. Settlements have been reached with a certain
defendants for a combined $620 million thus far. Final settlement (after
fees and expenses) has not yet been determined. The case remains
ongoing against the remaining defendants.


https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-and-gradstein-marzano-secure-4345-million-settlement-with-spotify-in-copyright-class-action/
http://www.billboard.com/articles/business/7809818/spotify-43-million-class-action-settlement-songwriters-publishers-analysis
https://www.susmangodfrey.com/wp-content/uploads/2023/03/phoenix_final.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/phoenix_final.pdf
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Life Settlements

» Represented Jonathan Berck, as Trustee of the Rosamond Janis
Insurance Trust in a $5 million rescission claim brought by the Lincoln Life
and Annuity Company of New York for alleged violations of New York’s
insurable interest laws and other “STOLI” (stranger originated life
insurance) related claims. RESULT: Summary judgment granted in favor
of my client. A copy of the summary judgment order is available here.

e Won reversal in a $20 million life settlement rescission lawsuit against
Lincoln Life & Annuity Company of New York. Lincoln’s lawsuit was based
on allegations that the insurance policies lacked an insurable interest
because they were procured by third-parties for investment purposes and
because there were net worth and other misrepresentations in the
applications. The appellate court ordered that the trial court enter
judgment in favor of the trust. The appellate court also affirmed our trial
court victory that Lincoln’s fraud claim was time barred because the
policies were incontestable. The case is Lincoln Life & Annuity Co. of New
York v. Jonathan Berck, as Trustee of the Jack Teren Insurance Trust,
Court of Appeal Case No. D056373 (Cal. Ct. App. May 17, 2011). A copy
of the appellate court decision is available here. The Teren case was the
feature, cover story of the April 2012 California Lawyer.

o Represents investors, trusts, trustees, brokers, and insureds in life
settlement and STOLI litigation across the country against insurance
companies seeking to rescind policies with face values worth more than
$125 million. Mr. Sklaver is also a frequent speaker and commentator on
life settlement and STOLI litigation, in both trade
publications and conferences.

Financial Fraud

o Represented Royal Standard Minerals, which was the plaintiff in a federal
securities lawsuit against a “group” of more than ten dissident
shareholders for failing to file Schedule 13-D disclosures. RESULT:
Preliminary injunction granted and final judgment entered that, among
other things, required for three years the votes of all shares owned by any
of the defendants to be voted as directed by the Board of Directors of my
client.

e Represented plaintiff who held millions of WorldCom shares as an opt-out
to the class in In re WorldCom Securities Litig. RESULT: Settled on
confidential terms.

o Represented plaintiff Accredited Home Lenders in a TRO and breach of
contract action over a wrongful default declared by Wachovia in a credit
re-purchase agreement. RESULT: The case was resolved favorably,
following the entry of a TRO.

susmangodfrey.com



https://www.susmangodfrey.com/wp-content/uploads/2023/03/ssklaver_-_janis.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/ssklaver_-_teren_court_of_appeal_decision.pdf
https://www.dailyjournal.com/
https://www.susmangodfrey.com/wp-content/uploads/2023/03/sskl_-_trade_publications.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/sskl_-_trade_publications.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/sskl_-_conferences.pdf
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o Represented Walter Hewlett in his challenge to the Hewlett-
Packard/Compaq merger. In preparation for that trial, Mr. Sklaver
deposed Compaq’s former CEO Michael Capellas about his famous
handwritten journal note which, describing the merger, stated “at our
course and speed we will fail.” Mr. Capellas was right.

Employment

o Represented one of the world’s largest retailers in the defense of a four
month long jury trial, wage and hour class action pending in California.
One of the world’s largest retailers appointed Susman Godfrey L.L.P. to
be its national trial counsel for wage and hour litigation.

Antitrust

o Lead day-to-day lawyer for the class in White, et al. v. NCAA, a certified,
antitrust class action alleging that the NCAA violated the federal antitrust
laws by restricting amounts of athletic based financial aid. ESPN
Magazine coverage of the lawsuit may be found here. RESULT: The
NCAA settled and paid an additional $218 million for use by current
student-athletes to cover the costs of attending college, paid $10 million to
cover educational and professional development expenses for former
student-athletes, and enacted new legislation to permit Division |
institutions to provide year-round comprehensive health insurance to
student-athletes.

Entertainment

o Represented NAACP image award winner Morris Taylor “Buddy” Sheffield
in his breach of contract lawsuit against ABC Cable Networks Group
regarding the creation of Hannah Montana. RESULT: Defendant settled
less than four weeks before trial.

Pro Bono

«  Appointed to represent Carl Petersen, who was charged by the United
States Attorney’s Office with being a felon in possession of a firearm — a
charge that carries a five-year prison sentence and an 89% conviction
rate. RESULT: Acquittal. Jury deliberation lasted less than four hours.
Appointed by the United States Court of Appeals for the Tenth Circuit as
appellate counsel in five cases, including: United States v.

Petersen; United States v. Blaze (specifically noting Mr. Sklaver’s “good
workmanship”); and Sorrentino v. IRS (appointed as amicus curiae by and
for the Court)

e Lawdragon 500 Leading Litigator (2022, 2023)

susmangodfrey.com



http://sports.espn.go.com/ncaa/news/story?id=2640997
https://www.susmangodfrey.com/wp-content/uploads/2023/03/ssklaver_-_us_v_peterson.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/ssklaver_-_us_v_peterson.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/ssklaver_-_sorrentino.pdf
https://www.susmangodfrey.com/news-awards/sg-news/49-partners-named-among-the-top-500-leading-litigators-in-the-nation-by-lawdragon-more-than-any-other-firm-on-the-list/
https://www.susmangodfrey.com/news/fifty-five-partners-named-among-the-top-500-leading-litigators-in-the-nation-by-lawdragon-more-than-any-other-litigation-firm-on-the-list/
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o Firm Representative for Elite Trial Lawyers — Insurance Litigation,
National Law Journal (2023, ALM)

Honors &

o Litigation Star, Benchmark Litigation (2022, Euromoney)

Distinctions -
e Recommended Lawyer — Litigation — Labor and Employment, Best
Lawyers in American (2020 — 2025, Woodward White, Inc.)
o Southern California California Super Lawyer (2010 — 2023, Thomson
Reuters)
o Lawdragon 500 Leading Lawyers in America (2020, 2021, 2022, 2023,
2024)
e Lawdragon 500 Leading Plaintiff Financial Lawyers
(2019, 2020, 2021, 2022, 2023, 2024)
o  Outstanding Antitrust Litigation Achievement in Private Law Practice by
the American Antitrust Institute (2019) for work on In re: Automotive Parts
Antitrust Litigation.
o California’s Lawyer Attorneys of the Year in 2017 by The Daily
Journal. Click here for a photo of Sklaver, along with co-counsel, receiving
the award.
o  Top 30 Plaintiff Lawyers in all of California in 2016 by The Daily Journal
o  Southern California “Super Lawyers” awarded to no more than the top 5%
of the lawyers in the state of California (2010 — 2021, Law & Politics
Magazine, Thomson Reuters)
o Northwestern Law Review member and editor
o National Debate Tournament (NDT) collegiate championship winner
ClerkShlpS Honorable David M. Ebel, United States Court of Appeals for the Tenth Circuit
Education Northwestern University School of Law (J.D., magna cum laude)
e Order of the Coif
Dartmouth College (B.A., cum laude)
Admzsszons Bar Admissions

e« Colorado
o California

o Illinois

susmangodfrey.com



https://www.susmangodfrey.com/news/susman-godfrey-wins-in-insurance-litigation-and-technology-litigation-at-national-law-journals-elite-trial-lawyers-awards-ceremony/
https://www.susmangodfrey.com/news-awards/sg-news/benchmark-litigation-spotlights-susman-godfrey-and-32-partners-in-annual-rankings/
http://www.lawdragon.com/2020/03/20/the-2020-lawdragon-500-leading-lawyers-in-america/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-leads-litigation-firms-on-lawdragons-top-500/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-once-again-leads-litigation-firms-on-lawdragons-top-500/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-leads-litigation-firms-on-lawdragons-top-500-for-the-eighth-year-in-a-row/
https://www.susmangodfrey.com/news/susman-godfrey-leads-litigation-firms-on-lawdragons-top-500-for-the-ninth-year-in-a-row/
https://www.susmangodfrey.com/news-awards/sg-news/39-partners-recognized-on-lawdragon-500s-leading-plaintiff-financial-lawyers/
https://www.susmangodfrey.com/news-awards/sg-news/41-partners-headline-lawdragons-leading-plaintiff-financial-lawyers-for-2020/
https://www.susmangodfrey.com/news-awards/sg-news/42-partners-headline-lawdragons-leading-plaintiff-financial-lawyers-for-2021/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-once-again-leads-lawdragons-leading-plaintiff-financial-lawyers-list/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-leads-lawdragons-top-500-plaintiff-financial-lawyers-list-for-the-fifth-year-in-a-row/
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Court Admissions

United States Supreme Court

U.S. Court of Appeals for the Ninth Circuit

U.S. Court of Appeals for the Tenth Circuit

U.S. District Court for the Central District of Colorado
U.S. District Court for the Eastern District of Colorado
U.S. District Court for the Northern District of Colorado
U.S. District Court for the Southern District of Colorado

U.S. District Court for the Western District of Colorado

Board of Directors, Western Center on Law & Poverty
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Seth Ard

Partner

New York

(212) 336-8330
sard@susmangodfrey.com

Overview Seth Ard secures substantial legal victories for plaintiffs and defendants across
the nation. Ard is a seasoned litigator who is often tapped to handle intricate,
multi-party cases because of his ability to quickly understand large volumes of
complex information and translate it all into compelling arguments to judges,
juries and arbitration panels.

Ard has litigated cases across a myriad of practices areas including antitrust,
securities, intellectual property, bankruptcy and employment. Likewise, Ard’s
client roster has spanned from some of the leading companies in the nation to
smaller businesses and individuals. In recent years, Ard has focused a
significant portion of his practice in the insurance space — frequently securing
major wins for plaintiffs in class actions against insurance companies who
have acted fraudulently.

LANDMARK WINS

Ard has secured nearly $1 billion dollars in relief for plaintiffs in insurance class
actions who allege their insurance companies fraudulently increased COI
rates. For example, he previously represented a certified class of insurance
policy owners, helping them achieve what the Court in the Southern District of
New York described as “the best settlement pound for pound for the class
that I've ever seen.” (Read the Court’s statement in full here and more in The
Deal’s profile on the litigation here). Also, in 37 Besen Parkway, LLC v. John
Hancock Life Insurance Company, Ard secured a $91.25 million settlement
(before fees and expenses) for insurance policy owners against John Hancock
Life Insurance Company. The Honorable Paul Gardephe described the
settlement as a “quite extraordinary . . . result achieved on behalf of the
class.” Ard most recently secured a $307.5 million deal for a putative class of
plaintiffs who challenged AXA’s 2016 hike of cost on insurance rates on
hundreds of elderly insureds.

Serving as court-appointed lead counsel to a certified class of plaintiffs in /n
Re: NFL Sunday Ticket Antitrust Litigation, Ard and a team from Susman

susmangodfrey.com
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Godfrey obtained a victory after 3 weeks of trial with a jury finding the NFL
engaged in a conspiracy and violated the antitrust laws through its Sunday
Ticket offering. During trial, Ard cross examined the former head of CBS
Sports, Sean McManus, as well as the defense’s lead expert (Read about his
cross of McManus on NBC Sports). The jury awarded $4.7 billion damages,
which the trial court vacated on a post-trial motion, while leaving untouched
the jury’s determination that the NFL violated two different provisions of the
Sherman Act. Proceedings in the matter are ongoing.

In In re LIBOR-Based Financial Instruments Litigation, Ard has secured, to
date, $781 million in settlements for plaintiffs who allege several major
investment banks were involved in setting LIBOR and manipulating it to their
advantage. Since that time, a multitude of lawsuits have been consolidated as
part of a multidistrict litigation proceeding in which Ard is playing a leading role.

On the defense side, in Jefferies v. NASDAQ), Ard successfully defended
NASDAQ and its affiliate IDCG in an arbitration where the plaintiff sought tens
of millions of dollars in damages based on a claim that it was fraudulently
induced to clear interest rate swaps through the IDCG clearinghouse. After a
one-week arbitration, at which Ard put on NASDAQ'’s expert and crossed
Jefferies’ expert, the Panel issued a decision denying all of Jefferies’ claims
and awarding no damages.

Ard also obtained a complete defense victory on summary judgment in
trademark infringement dispute, GMA v. Dorfman. Prior to hiring Ard, Dorfman
had suffered significant discovery sanctions that threatened to undermine his
defense. Once hired, Ard and his team overturned those sanctions, reopened
discovery and obtained key admissions, and later won the case on summary
judgment.

BACKGROUND

Before joining the firm, Ard clerked for the Honorable Shira A. Scheindlin of the
United States District Court for the Southern District of New York, and for the
Honorable Rosemary S. Pooler of the United States Court of Appeals for the
Second Circuit.

Since 2019, Ard has been named one of the country’s Leading Plaintiff
Financial Lawyers by Lawdragon. He has also repeatedly been recognized as
a “Rising Star” in New York by Super Lawyers magazine.

Notable
Representations

Insurance

e Inre AXA Equitable Life Insurance Company COI Litigation (S.D.N.Y)
Secured a $307.5 million deal for a putative class of plaintiffs who
challenged AXA’s 2016 hike of cost on insurance rates on hundreds of

susmangodfrey.com
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elderly insureds, claiming AXA unfairly increased the cost of insurance for
certain flexible-premium universal life insurance policies.

o Leonard et al. v. John Hancock Life Insurance Co. of New York et al.
(S.D.N.Y.) Secured a settlement valued at $143 million, before fees and
expenses, including a cash fund of over $93 million and an agreement
with John Hancock Life Insurance Company not to impose a higher cost
of insurance rate scale for 5 years (even in the face of a worldwide
pandemic), on behalf of a class of approximately 1,200 policyholders who
alleged that Hancock breached the terms of their respective life insurance
policies and overcharged them for life insurance. When granting final
approval, the Court held that the settlement provided an “absolutely
extraordinary” recovery rate for the class, and lauded Susman
Godfrey’s “extraordinary work.”

e Helen Hanks v. Voya Retirement Insurance and Annuity Company
(S.D.N.Y.) Negotiated settiement worth $118 million, before fees and
expenses, including a cash fund of over $92 million and an agreement by
Voya not to impose a higher rate scale for 5 years, on behalf of a certified
class of 46,000+ policyholders over allegations that Voya improperly
raised cost-of-insurance charges. Over the course of litigation, the team
from Susman Godfrey secured certification of the nationwide class and
defeated summary judgment. The Court recognized the quality of the
work, stating: “l want to commend you all for the work done on the
pretrial order and motions in limine . . . I’'m very happy to have you
as lawyers appearing before me.”

e 37 Bensen Parkway v. John Hancock Life Insurance Company
(S.D.N.Y) Secured a $91.25 million settlement all-cash, non-reversionary
settlement (before fees and expenses) for insurance policy owners
against John Hancock Life Insurance Company. The Honorable Paul
Gardephe described the settlement as a “quite extraordinary . . . result
achieved on behalf of the class.”

o PHT Holdings Il LLC v. North American Company for Life and Health
Insurance (S.D. lowa). Secured a settlement of $59 million for plaintiffs in
an insurance breach of contract class action against North American
Insurance Company.

o  Fleisher et al. v. Phoenix Life Insurance Company (S.D.N.Y.) Served
as lead counsel to plaintiffs in a case that challenged Phoenix Life
Insurance Company’s and PHL Variable Insurance Company’s decision to
raise the cost of insurance (“COI") nationwide on life insurance policy
owners. After winning class certification and defeating two motions for
class decertification and a motion for summary judgment, the case settled
the day of the final pretrial conference: a $48.5 million cash fund ($34
million after fees and expenses), a COI freeze through 2020, and a
covenant by Phoenix not to challenge the policies, worth $9 billion in face
value, when the policies mature on the grounds of lack of insurable
interest or misrepresentations in the application. At the final approval
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hearing, the Court concluded: “l want to say publicly that | think this is
an excellent settlement. | think this is a superb—this may be the best
settlement pound for pound for the class that I’ve ever seen.”

e Advance Trust & Life Escrow Services, LTA v. ReliaStar Life
Insurance Co. (D. Minn.) Represented a class of universal life insurance
policyholders against ReliaStar Life Insurance Company stemming from
ReliaStar’s failure to charge cost of insurance rates in accordance with the
terms of its policies. Ard and his team secured a $39 million non-
reversionary settlement fund, plus additional non-monetary benefits for
the class.

e PHT Holding I LLC v. Security Life of Denver Insurance Company (D.
Colo.) Represented a class of life insurance policyholders in a breach-of-
contract suit against Security Life of Denver challenging increases to cost-
of-insurance charges. Ard’s team secured class certification of a 31-state
class on a state law breach-of-contract claim. On the eve of trial, the
parties settled for $30 million (before fees and expenses), a settlement the
Court subsequently approved.

o  Brighton Trustees, LLC et al., v. Genworth Life and Annuity
Insurance Company (E.D. Va.) Secured class certification, a settlement
valued at $25 million, before fees and expenses, and a promise by
Genworth not to adopt an increase rate scale for 7 years, even in the face
of a worldwide pandemic or any new one to come.

o Lincoln Life v. LPC Holdings (Supreme Court Onandaga, New York)
Represented an insurance trust in STOLI litigation against an insurance
company seeking to rescind a life insurance policy with a face value of
$20 million. After Ard argued and won a hotly contested motion to compel
in which the Court threatened to revoke the pro hoc license of opposing
counsel, Lincoln settled the case on very favorable terms.

Intellectual Property

o Globus Medical v. Bonutti Skeletal (E.D. Pa.) Represents Globus
Medical in patent litigation against Bonutti Skeletal. Ard successfully
argued a partial motion to dismiss the patent complaint, defeating claims
of indirect infringement, vicarious liability and punitive damages.

o  Sentius v. Microsoft (N.D. Cal.) Represented Sentius against Microsoft
in a patent infringement suit involving automated database
technology. Pachman handled the Daubert motions in this matter. The
case settled on highly favorable terms within 24 hours of the court issuing
orders on those motions.

o Dorfman Pacific (S.D.N.Y.) Obtained a complete defense victory on
summary judgment in a trademark infringement dispute before Judge
Forrest. Ard was hired after the close of discovery and after our client had
suffered significant discovery sanctions that threatened to undermine its
defense. His team was able to overturn those sanctions, reopen

susmangodfrey.com
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discovery and obtain key admissions during a deposition of Plaintiff’s
CEO, and win on summary judgment (without argument and based on
briefing done by Ard).

Securities

In re Municipal Derivatives Litigation (S.D.N.Y.) Served as co-lead
counsel to a class of municipalities suing 10 large banks and broker for
rigging municipal auctions. A total of over $220 million dollars in
settlements were achieved on behalf of the class (net fees and expenses
not yet determined).

Jefferies v. NASDAQ Arbitration (New York) Defended NASDAQ and
its affiliate IDCG in an arbitration where the plaintiff sought tens of millions
of dollars in damages based on a claim that it was fraudulently induced to
clear interest rate swaps through the IDCG clearinghouse. After a one-
week arbitration, at which Ard put on NASDAQ’s expert and crossed
Jefferies’ expert, the Panel issued a decision denying all of Jefferies’
claims and awarding no damages. The arbitrators were former Judge
Layn Phillips, Judge Vaughn R. Walker, and Judge Abraham D. Sofaer.

Other High Stakes Commercial Litigation

In re: National Football League's Sunday Ticket Antitrust Litigation
(C.D. Cal.) Serving as trial counsel to a certified class of plaintiffs,
obtained a victory after 3 weeks of trial with a jury finding the NFL
engaged in a conspiracy and violated the antitrust laws through its
Sunday Ticket offering. The jury awarded $4.7 billion damages, which the
trial court vacated on a post-trial motion, while leaving untouched the
jury’s determination that the NFL violated two different provisions of the
Sherman Act. Proceedings in the matter are ongoing. During trial, Ard
cross examined the former head of CBS Sports, Sean McManus, as well
as the defense’s lead expert. Read about his cross of McManus on NBC

Sports.

City of Baltimore Opioid Litigation. Representing the Mayor and City
Council of Baltimore in fraud and public tort litigation against the
manufacturers and distributors of opioids, whose conduct has devastated
cities, counties, and states nationwide. So far Ard’s team has secured a
historic $322.5 million in settlement collectively from with Allergan
Finance, LLC, Walgreens, Cardinal Health, and CVS to resolve the City’s
claims. Read more.

Washington Mutual Bankruptcy (Bkrtcy. Del.) Retained to represent
the Equity Committee in the Washington Mutual bankruptcy. In two multi-
week plan-confirmation hearings, Ard opposed plans that would have
wiped out shareholders. Although both plans were supported by the
debtor and by all major creditors, the Court rejected both plans after the
trials (both in which Ard examined and cross-examined key witnesses).
Ard and his team then negotiated terms of a new plan that distributed over
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$100 million in value to shareholders, including 90% ownership of the
reorganized debtor.

e Audetv. Garza (D. Ct) Serving as lead counsel for a certified class of
thousands of investors in GAW Mining LLC who allege that the
cryptocurrency mining venture in which they invested was in fact a Ponzi

scheme.
Honors & o Lawdragon 500 Leading Litigator (2022, 2023)
Distinctions o Lawdragon 500 Leading Plaintiff Financial Lawyers

(2019, 2020, 2021 2022, 2023, 2024)

e New York Super Lawyer (2022, 2023, Thomson Reuters)
e New York Rising Star (2013-2018, Thomson Reuters)

o Teaching and Research Assistant for Professor Arthur Miller (Harvard
Law School)

o Teaching Assistant for Professor Jon Hanson (Harvard Law School)

o Editorial Board, Harvard Civil Rights/Civil Liberties Law Review

ClerkShlpS Hf)nc?rable Shira A. Scheindlin, United States District Court for the Southern
District of New York, 2008-2009

Honorable Rosemary S. Pooler, United States Court of Appeals for the
Second Circuit, 2007-2008

Educathn Harvard Law School (J.D., magna cum laude, 2007)
Northwestern University (M.A., A.B.D., Philosophy, , 2003)

Michigan State University (B.A., Philosophy & French Literature, first in
class, Highest Honors, 1997)

Admissions Bar Admissions

o New York

Court Admissions
o U.S. District Court for the Southern District of New York
o U.S. District Court for the Eastern District of New York

o U.S. District Court for the District of Colorado

susmangodfrey.com



https://www.susmangodfrey.com/news-awards/sg-news/49-partners-named-among-the-top-500-leading-litigators-in-the-nation-by-lawdragon-more-than-any-other-firm-on-the-list/
https://www.susmangodfrey.com/news/fifty-five-partners-named-among-the-top-500-leading-litigators-in-the-nation-by-lawdragon-more-than-any-other-litigation-firm-on-the-list/
https://www.susmangodfrey.com/news-awards/sg-news/39-partners-recognized-on-lawdragon-500s-leading-plaintiff-financial-lawyers/
https://www.susmangodfrey.com/news-awards/sg-news/41-partners-headline-lawdragons-leading-plaintiff-financial-lawyers-for-2020/
https://www.susmangodfrey.com/news-awards/sg-news/42-partners-headline-lawdragons-leading-plaintiff-financial-lawyers-for-2021/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-once-again-leads-lawdragons-leading-plaintiff-financial-lawyers-list/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-leads-lawdragons-top-500-plaintiff-financial-lawyers-list-for-the-fifth-year-in-a-row/
https://www.susmangodfrey.com/news/susman-godfrey-leads-lawdragons-top-500-plaintiff-financial-lawyers-list-for-the-sixth-year-in-a-row/
https://www.susmangodfrey.com/news-awards/sg-news/nearly-two-thirds-of-the-susman-godfrey-partnership-and-40-of-its-partners-and-associates-were-recognized-by-super-lawyers-in-2022/
https://www.susmangodfrey.com/news/twelve-lawyers-from-susman-godfrey-new-york-recognized-by-super-lawyers/

Case 3:23-CV-00684_DJNSDS:%“€m 68-3 Filed 11/15/24 Page 22 of 45 PagelD# 618

Languages

susmangodfrey.com

MAN GODFREY

o U.S. Court of Appeals for the Second Circuit
e U.S. Court of Appeals for the Ninth Circuit
o U.S. Court of Appeals for the Eleventh Circuit

. United States National Court, Judicial Panel on Multidistrict Litigation

French
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Ryan Kirkpatrick

Partner

New York

(212) 336-8330
rkirkpatrick@susmangodfrey.com

Overview R.yan.Kirkpat.rick ha.s a proven .tracjk record of successfully managing and
directing a wide variety of multinational, complex legal matters. Ryan has
obtained or negotiated billions of dollars in judgments, settlements, and
transactions. Given his work on both the plaintiff and defense sides, Ryan
possesses a deep understanding of and how to successfully leverage litigation
(and the threat of it) to accomplish financial and business objectives while at
the same time mitigating the financial and operational costs of litigation to a
business.

Ryan has been interviewed and quoted by numerous media outlets, including
the Wall Street Journal, Bloomberg News, Vanity Fair, the Los Angeles Time,
ESPN, the National Law Journal, the Associated Press, KABC, and KTLA.

LANDMARK LITIGATION

Ryan focuses his work on large-scale complex class actions and professional
negligence and fiduciary claims litigation.

Insurance Class Actions

Ryan has is at the forefront of litigation that actively protects life insurance
policy holders in breach of contract litigation against some of the country’s
largest insurers. He has secured over $700 million in relief for plaintiffs in
class actions against leading insurance companies including PHL Variable
Life Insurance Company, Genworth, Voya, Lincoln, ReliaStar, Security Life of
Denver, American General, North American, and John Hancock Life Insurance
Company. Ryan is currently representing policyholders in a new wave of cost
of insurance (“COI”) litigation arising from the Tax Cuts & Jobs Act of 2017.

Professional Negligence and Malpractice

susmangodfrey.com
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Ryan served as lead counsel for John Fish, the Chairman and CEO of Suffolk
Construction, in a case the Superior Court of Massachusetts against the law
firm of Goulston & Storrs over allegations of legal malpractice, breach of
fiduciary duty, and willful violations of Massachusetts General Laws Chapter
93A, arising out of a failed billion-dollar real estate development project in
Boston’s Back Bay. Ryan obtained a highly favorable settlement after
prevailing on motions to compel discovery and obtaining critical liability
evidence. Read more.

Ryan also served as counsel in a confidential legal malpractice matter that
settled before a complaint was ever filed for an amount that was at the time
one of the highest legal malpractice payouts in United States history.

Ryan is now serving as counsel to the Special Litigation Committee (SLC) for
the Trust for Advised Portfolios in investigating professional negligence claims
relating to the Infinity Q Diversified Alpha Fund.

BACKGROUND

Ryan rejoined Susman Godfrey in 2017 after spending four years as General
Counsel and Senior Managing Director of McCourt Global, an alternative asset
management firm. Ryan served as head of the New York office where he
oversaw all legal affairs of the firm and its business verticals, including a $1
billion commercial real estate development joint venture, MG Sports & Media
(which owned the LA Marathon and the French football club Olympique de
Marseille, and co-owned Global Champions Tour and Global Champions
League), and MG Capital (owner of a private direct lender and registered
investment adviser).

While serving as Director of Global Champions League, Ryan initiated an EU
competition law action against Fédération Equestre International (FEI), the
international governing body for equestrian sports. After obtaining a landmark
preliminary injunction that was upheld by the Brussels Court of Appeals—and
has implications for all international sports federations—Ryan negotiated a
highly favorable settlement with the FEI. This use of EU competition law to
effect worldwide relief for a client was reminiscent of one of Ryan’s first cases
at Susman Godfrey, where he and Steve Susman guided start-up mainframe
manufacturer Platform Solutions, Inc. to a $200 million buy-out by IBM
following years of contentious of antitrust, patent infringement, and copyright
infringement proceedings in both the Southern District of New York and the
European Commission.

Ryan was first elected to the Susman Godfrey partnership in 2011. At the time,
he was representing Frank McCourt and the Los Angeles Dodgers in
connection with Mr. McCourt’s highly-publicized divorce and the team’s
bankruptcy. This three-year representation culminated in a favorable
settlement of the divorce, the sale of the Dodgers to Guggenheim Partners for
$2.15 billion—the highest amount ever paid for a professional sports
franchise—and the formation of a $1 billion joint venture with affiliates of
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Guggenheim Partners. Shortly following the sale, Mr. McCourt asked Ryan to
help lead McCourt Global.

Since returning to the firm, Ryan has remained active in sports-related legal
matters. Most recently, he represented John Bowlen, then-minority owner of
the Denver Broncos, in connection with the $4.65 million sale of the Denver
Broncos.

Insurance Class Actions

Fleisher v. Phoenix Life Insurance (S.D.N.Y.) Served as counsel to
plaintiffs in a case that challenged Phoenix Life Insurance Company’s and
PHL Variable Insurance Company’s decision to raise the cost of insurance
(“COI") nationwide on life insurance policy owners. After winning class
certification and defeating two motions for class decertification and a
motion for summary judgment, the case settled the day of the final pretrial
conference—less than two months before trial with terms that included: a
$48.5 million cash fund ($34 million after fees and expenses), a COI
freeze through 2020, and a covenant by Phoenix not to challenge the
policies, worth $9 billion in face value, when the policies mature on the
grounds of lack of insurable interest or misrepresentations in the
application. At the final approval hearing, the Court concluded: “| want to
say publicly that | think this is an excellent settlement. | think this is a
superb—this may be the best settlement pound for pound for the class
that I've ever seen.”

Helen Hanks v. Voya Retirement Insurance and Annuity Company
(S.D.N.Y.) Negotiated settiement worth $118 million, before fees and
expenses, including a cash fund of over $92 million and an agreement by
Voya not to impose a higher rate scale for 5 years, on behalf of a certified
class of 46,000+ policyholders over allegations that Voya improperly
raised cost-of-insurance charges. Over the course of litigation, Ryan’s
team secured class certification and defeated summary judgment. The
Court recognized the quality of the work, stating: “l want to commend you
all for the work done on the pretrial order and motions in limine . . . I'm
very happy to have you as lawyers appearing before me.”

PHT Holdings I v. Security Life Insurance Company of Denver (D.
Colorado) Secured a $30 million settlement for a class of insurance
policy holders in a case that challenged Security Life of Denver’s decision
to raise cost of insurance rates on Strategic Accumulator policyholders.
Net award after fees and expenses to be determined.

Leonard v. John Hancock (S.D.N.Y) Secured a $92.5 million cash
settlement (before fees and expenses), plus an additional $50 million in
non-monetary benefits, for Performance UL policyholders that were
subjected to a rate increase in 2017. The cash amount, by itself,
represented 91.25% of the alleged overcharges as of the date of the
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settlement, and the settlement was praised by the Court as an
“outstanding result” for the class.

North American COI (S.D. lowa) Secured a settlement on the eve of trial
for benefits totaling $61.3 million, including $59 million in monetary
payments to class members (before fees and expenses), in an insurance
breach of contract class action on behalf of a class of policy holders
against North American Life and Health Insurance Company.

Brighton Trustees et al. v. Genworth Life and Annuity Insurance
Company (E.D. Va.) Secured $25 million settlement between Genworth
Life & Annuity Insurance Company and a class of more than 13,400
plaintiffs alleging that policyholders of the company’s Gold and Gold Il
universal life insurance policies were subject to unlawful cost of insurance
(COl) increases. This amount represented 163% of the alleged damages
at the time of the settlement.

Advance Trust & Life Escrow Services, LTA v. ReliaStar Life
Insurance Co. (D. Minn.) After prevailing on motions for class certification
and summary judgment, secured a $47.7 million settlement, including a
$39 million cash fund (before fees and expenses), for a class of universal
life insurance policyholders who alleged that ReliaStar failed to reduce
COl rates to reflect mortality improvement.

LSIMC LLC v. American General Life Insurance Co.(C.D. Cal.) Settled
class action against American General for relief valued at $55 million for a
class of policy holders who alleged that American General was under-
paying interest on their universal life policies.

James Kenney v. PHL Variable Insurance Company (S.D.N.Y.)
Secured $43.5 million in settlement benefits, including a $17.4 million
cash fund (before fees and expenses), for a class of insurance
policyholders who allege that PHL unlawfully raised insurance rates.

Professional Negligence and Malpractice

Fish v. Goulston & Storrs PC (Suffolk County Superior Court of
Massachusetts) Served as lead counsel to real estate developer John
Fish in an action against Goulston & Storrs PC alleging legal malpractice,
breach of fiduciary duty, and willful violations of Massachusetts General
Laws Chapter 93A, arising out of a failed billion-dollar real estate
development project in Boston’s Back Bay. Obtained a highly favorable
settlement after prevailing on motions to compel discovery and obtaining
critical liability evidence.

Securities Professional Negligence Litigation. Currently serving as
counsel to the Special Litigation Committee (SLC) for the Trust for
Advised Portfolios in investigating professional negligence claims relating
to the Infinity Q Diversified Alpha Fund.
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o Litigation on Behalf of Visium Asset Management. Serve as lead
counsel for Visium Asset Management in a case alleging that brokers
aided and abetted a breach of fiduciary duties.

o Confidential Legal Malpractice Litigation. Confidentially represented a
prominent California family in legal malpractice claims related to trust and
estates and tax structuring.

General Commercial Litigation

e McCourtv. McCourt. Represented Los Angeles Dodgers’ owner, Frank
McCourt and the Los Angeles Dodgers in divorce and bankruptcy
proceeding that involved a dispute over ownership and control of the
team. The case resulted in a favorable settlement of the divorce, sale of
the Dodgers to Guggenheim Partners for $2.15 billion—the highest
amount paid for a professional sports franchise—and the formation of a
new joint venture with Guggenheim Partners affiliates.

o PSlv.IBM (S.D.N.Y.). Represented startup mainframe computer
manufacturer Platform Solutions Inc. (PSI), in prosecuting multi-hundred-
million-dollar antitrust claims against IBM and defending against patent
infringement, copyright, and trade secrets claims brought by IBM. Ryan
also coordinated PSI’s prosecution of competition claims against IBM in
the EU. The case settled on confidential terms. As part of the settlement,
PSI was acquired by IBM.

e Masimo v. Tyco (C.D. Cal.) Obtained a $45 million damages judgment
on behalf of Masimo Corporation in an antitrust case against Tyco
Healthcare involving pulse oximetry products. The judgment was upheld
by the Ninth Circuit on appeal, with the client receiving a net recovery of
approximately $27 million.

e McGuire v. Dendreon Corp. (W.D. Wash.) Represented plaintiffs in a
consolidated securities fraud class action cases filed in Seattle federal
court. Plaintiffs alleged that defendants had made false and misleading
statements about a new drug that the company planned to sell. The case
was settled for $16.5 million, with the class receiving approximately $12
million.

o Hedge Fund Litigation. Successfully represented various hedge funds
investing in “stranger-owned life insurance.” Obtained a complete defense
victory for a hedge fund in a case in which an insurer sued to rescind a
$20 million life insurance policy for alleged fraud and lack of an insurable
interest. Initiated a class action against an insurer relating to cost of
insurance increases that resulted in a settlement valued at $134 million.

Honors & o Top 500 Plaintiff Financial Lawyers, Lawdragon (2024)
Distinctions o 500 Leading Litigators in America, Lawdragon (2022, 2023)

susmangodfrey.com
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Clerkshlps H.ono.rable Ruggero J. Aldisert, United States Court of Appeals for the Third
Circuit, 2005-2006

Educatl'on UCLA School of Law (J.D., Order of the Coif, 2005)

Yale University (B.A., Political Science, , 2001)

AdmiSSiOnS Bar Admissions
o New York

e California

o District of Columbia

Court Admissions

o U.S. District Court for the Central District of California
o U.S. District Court for the Northern District of California
o U.S. Court of Appeals for the Seventh Circuit

o U.S. District Court for the Eastern District of Texas

susmangodfrey.com
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Glenn Bridgman

Partner

Los Angeles

(310) 789-3100
gbridgman@susmangodfrey.com

Glenn Bridgman is a trusted resource, valued trial lawyer, and relied upon
legal counsel to his clients and colleagues. Glenn, who has recovered over
one billion dollars for his clients, represents both plaintiffs and defendants in
high stakes commercial litigation, trying cases successfully across practice
areas and industries such as insurance, antitrust, intellectual property,
securities, malpractice and breach of contract.

Glenn has been recognized as a California Lawyer Attorney of the

Year by The Daily Journal, a California Trailblazer by The Recorder, and
a Rising Star in Insurance Litigation by Law360. He is also recognized as a
Rising Star in General Commercial Litigation by The Legal 500.

WINS

In the insurance sector alone, Glenn has secured over $500 million for policy
holders in class actions against some of the country’s largest insurers. In a six-
month time span Glenn secured three settlements totaling in the hundreds of
millions for plaintiffs in breach of contract class actions against insurance
industry titans AXA, North American and American General Life Insurance
Company. In 37 Besen Parkway v. John Hancock Life Insurance Co., Glenn
helped secure a $91.25 million settiement for insurance policy owners who
alleged breach of contract against John Hancock Life Insurance Company.
Judge Paul Gardephe described the settlement as a “quite extraordinary.”
Glenn was quoted about the case and the enormous result in an article

by Law360. In addition, in TVPX ARS, Inc. v. Genworth Life and Annuity
Insurance Company, Glenn took over the case when it was on appeal and
persuaded the Eleventh Circuit Court of Appeals to vacate a district court’s
injunction restraining a breach of contract action against Genworth. The
opinion can be read here and you can listen to Glenn’s argument before the
court here (start at 3:15).


https://www.susmangodfrey.com/news-awards/sg-news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
https://www.susmangodfrey.com/news-awards/sg-news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
https://www.susmangodfrey.com/news-awards/sg-news/associates-meng-xi-and-glenn-bridgman-named-california-trailblazers-by-the-recorder/
https://www.susmangodfrey.com/news-awards/sg-news/three-susman-godfrey-partners-named-to-law360s-annual-rising-stars-list/
https://www.susmangodfrey.com/wp-content/uploads/2023/04/21-1949_04072022-1.mp3
https://www.susmangodfrey.com/wp-content/uploads/2023/04/21-1949_04072022-1.mp3
mailto:gbridgman@susmangodfrey.com
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Glenn’s litigation savvy is not limited to insurance matters. Glenn is well-
versed in all types of high stakes litigation. He has:

o Defeated preliminary injunction and secured dismissal while defending
Pzena LLC in a breach of contract action alleging breach of LLC
agreement. Read more (subscription required);

o Successfully represented Jasmin Solar Pty Ltd. in its breach of contract
action against a Chinese equipment supplier. After the solar company
suffered defeats with prior counsel, Glenn took over the appeal at the
Second Circuit. His briefing persuaded the appellate court to not only
overturn the district court’s previous order confirming the arbitration
award, but also to vacate entire judgment against Jasmin;

o Defeated a trademark-infringement preliminary injunction sought against
one of the world’s largest technology companies;

o Litigated the LIBOR OTC class action currently pending in the Southern
District of New York, which has already produced almost $700 million in
settlements (fees and expenses not yet determined) and a certified class
against additional defendants;

o  Secured favorable settlements on behalf of, among other clients, a large
telecommunications company, lease-financing companies, and defrauded
individual entrepreneurs in both federal and state court; and

o Represented automotive dealership software company in defense of
antitrust claim seeking hundreds of millions of dollars of damages.

PRO BONO AND BACKGROUND

Glenn maintains an active pro bono practice. He currently represents a tenant
advocacy group helping defend the constitutionality of eviction protections for
renters enacted by the City of Oakland and Alameda County in the wake of the
COVID-19 pandemic. The Daily Journal and Law360 profiled Glenn and his
colleagues for their work in this area. He was also awarded Daily Journal’s

prestigious California Lawyer Attorney of the Year award for his work on these
timely and significant matters.

Glenn attended Yale Law School where he was the Notes Editor for the Yale
Law Journal and served the Jerome N. Frank Legal Services Organization as
both a Board Member and the Clinic Director. Glenn also received the William
K.S. Wang Prize for Excellence in Corporate Law, the Thomas |. Emerson
Prize for Best Paper on Legislation, and the C. LaRue Munson Prize for
Excellence in the Presentation of a Clinical Case. Glenn also directed the
Yale Landlord Tenant Clinic.

Before attending law school, Glenn was a Peace Corps Volunteer in rural
Bulgaria. Before starting his practice at Susman Godfrey, Glenn clerked for
Chief Judge Robert A. Katzmann of the Second Circuit Court of Appeals and
Judge Christina A. Snyder of the Central District of California.


https://www.law360.com/articles/1605077/pzena-ex-exec-had-no-right-to-swap-shares-chancery-finds
https://www.susmangodfrey.com/news-awards/sg-news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
https://www.law360.com/articles/1560255/susman-godfrey-attys-help-defend-calif-housing-laws
https://www.susmangodfrey.com/news-awards/sg-news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
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Insurance Litigation

o Inre AXA Equitable Life Insurance Company COI Litigation
(S.D.N.Y)Secured a $307.5 million deal for a putative class of plaintiffs
who challenged AXA’s 2016 hike of cost on insurance rates on hundreds
of elderly insureds, claiming AXA unfairly increased the cost of insurance
for certain flexible-premium universal life insurance policies.

o 37 Besen Parkway LLC v. John Hancock Life Insurance Co.
(S.D.N.Y.). Secured a $91.25 million all-cash, non-reversionary settlement
for insurance policy owners in this certified class action against John
Hancock Life Insurance Co. Glenn'’s efforts over the course of two and a
half years led to a successful settlement at mediation before Judge
Theodore H. Katz (Ret.). Glenn was quoted about the case and the
enormous result for the Class in this article by Law360.

e PHT Holdings Il LLC v. North American Company for Life and Health
Insurance (S.D. lowa). Resolved major insurance breach of contract
class action on behalf of a class of policy holders against North American
Insurance Company. The case was settled on the eve of trial.

e LSIMC LLC v. American General Life Insurance Co. Settled class
action against Amgen for relief valued at $55 million for a class of policy
holders who alleged that Amgen increased their insurance rates against
contractual terms (net amount after fees and expenses not yet
determined).

e TVPXARS, Inc., v. Genworth Life and Annuity Insurance Company
(E.D. Va.)Represented life settlement fund, TVPX, in their breach of
contract action against Genworth Insurance Company. After Genworth
secured an injunction based on a 2004 settlement of a prior case, Glenn
took over the appellate argument before the Eleventh Circuit Court of
Appeals and persuaded the Eleventh Circuit to vacate the district court’s
injunction. The opinion can be read here and you can listen to Glenn’s
argument before the court here (start at 3:15).

o Helen Hanks on behalf of herself and all others similarly situated, vs.
The Lincoln Life & Annuity Company of New York; Voya Retirement
Insurance and Annuity Company (S.D.N.Y.). Litigated an insurance
matter against Voya Life Insurance Company, which successfully resolved
for relief valued at over $92.5 million.

Business Disputes

e Rama Krishna et al. v. Pzena Investment Management Inc. (Delaware
Court of Chancery). Defeated preliminary injunction and secured
dismissal while defending Pzena LLC in a breach of contract action
alleging breach of LLC agreement. Read more (subscription required).

susmangodfrey.com



https://www.law360.com/articles/1065855/john-hancock-signs-91m-deal-to-end-life-insurance-row
https://pdfcreator.contentpilot.net/wp-content/uploads/2023/03/TPVX-Opinion_Bridgman.pdf
http://www.ca11.uscourts.gov/system/files_force/oral_argument_recordings/19-11178.mp3?download=1
https://www.law360.com/articles/1605077/pzena-ex-exec-had-no-right-to-swap-shares-chancery-finds
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Winthrop Resources v. Prospect ECHN. Secured affirmative summary
judgment in breach of a lease contract on behalf of longterm Susman
Godfrey client Winthrop Resources Corporation. The Court rejected
Prospect’s motion for summary judgment seeking return of previously paid
rent, and awarded Winthrop every penny it sought.

Jasmin Solar Pty Ltd. V. Chinese Equipment Supplier

(2m). Represented Australian solar energy company, Jasmin Solar Pty
Ltd., in their breach of contract action against a Chinese equipment
supplier. After suffering defeats with prior counsel before both an
arbitrator and the district court, Glenn and a team from Susman Godfrey
took over the case at the Second Circuit Court of Appeals, and persuaded
theSecond Circuit to not only overturn the district court’s previous order
confirming arbitration award, but also to vacate entire judgment against
Jasmin.

Malpractice Action. Represented major construction entrepreneur in
successfully-resolved malpractice action against his conflicted former law
firm.

In Re: James V. Cotter, Living Trust, Ellen Marie Cotter, Margaret
Cotter, Petitioners, vs. James J. Cotter, Jr., Respondent. Achieved a
successful verdict invalidating a will on grounds of both undue influence
and incapacity in this trust and estates case in Los Angeles Superior
Court. At trial, Glenn examined witnesses and delivered closing argument
on the successful undue influence claim.

Currently representing chemical manufacturing company in confidential
arbitration alleging that our customer breached their exclusive supply
agreement.

Intellectual Property

Confidential Patent Infringement Matter on Behalf of Bitdefender.
Defended cybersecurity company, Bitdefender, in patent action filed by a
well-known non-practicing entity. Glenn took the lead on the damages
portion of the case and handled Daubert briefing seeking to exclude
plaintiffs’ entire damages case, briefing which shortly preceded a
favorable settlement of the entire matter.

Confidential Trademark Dispute on behalf of Amazon. Defended
online retail giant, Amazon, in a complex trademark dispute. After
defeating plaintiff's request for a preliminary injunction, the case settled
confidentially on favorable terms.

Antitrust

In Re: LIBOR-Based Financial Instruments Antitrust Litigation
(S.D.N.Y.). Served as co-lead counsel to a certified class of 16 plaintiffs,
including cities, pension funds and others known as the “OTC” investors,
who sued a number of investment banks for conspiring with rivals to rig
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LIBOR. The team has helped nearly $700 million in settlements for the
class against defendant banks. The class was certified in 2018 by the

court, the only class in the coordinated LIBOR litigation to receive class
certification.

o Confidential Auto Dealership Antitrust Matter. Represented automotive
dealership software company in defense of antitrust claim seeking
hundreds of millions of dollars of damages.

HOTlOT'S & o Lawdragon 500X — The Next Generation of Leading Lawyers (2023, 2024)
Dl Stinction S o  California Lawyer Attorney of the Year, Daily Journal (2023)

e Rising Star, Southern California (2023, Thomson Reuters)

o Rising Star in General Commercial Litigation, The Legal 500 (2020)

o Rising Star — Insurance, Law360 (2019)

o  California Trailblazer, The Recorder (ALM, 2019)

ClerkShlpS Chief Judge R.obert A. Katzmann, United States Court of Appeals for the
Second Circuit, 2014-2015

Honorable Christina A. Snyder, United States District Court for the Central
District of California, 2013-2014

Educathn Dartmouth College (B.A., Physics & Philosophy, minor in Mathematics,
magna cum laude, 2008)

Yale Law School (J.D.,, 2013)

Admissions Bar Admissions
e California

Leadership & o Fellow of the American Bar Association
PT'OfBSSiOTlCll o Los Angeles County Bar Association
Memberships o  Association of Business Trial Lawyers Los Angeles
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Zach Savage

Partner

New York

(212) 336-8330
zsavage@susmangodfrey.com

Overview A former law clerk on the Supreme Court of the United States, Zach Savage is
a sophisticated trial and appellate lawyer who represents clients in complex
business disputes. Zach has practiced in a broad array of litigation areas
including breach of contract, class actions, defamation, intellectual property,
employment, and insurance litigation. His clients range from industry leaders
such as General Electric and Walmart to smaller businesses and individuals in
the financial, technology, and media sectors.

Several of his matters have attracted substantial media attention, including his
representation of Dominion Voting Systems in its historic defamation suits
against Fox News and others, as well as his representation of the former
shareholders of Yukos Oil against the Russian Federation seeking to confirm
$50 billion in arbitral awards. Zach was named to Benchmark Litigation’s 40
and Under Hot List in 2022 and 2023, and was identified as a Next Generation
Leading Lawyer by Lawdragon in 2023

Some of Zach’s notable results and representations are:

e Dominion Voting Systems Defamation Suits. Zach represented
Dominion Voting Systems in its suit against Fox News (Del. Super.),
which resulted in a historic $787.5 million settlement. He also represents
Dominion in other defamation suits, including one against Mike Lindell
(D.D.C.). In the Lindell suit, Zach secured complete dismissal of Lindell’s
counterclaims against Dominion; you can read Zach’s winning
briefs here and here.

o Wren v. Transamerica Life Insurance Company (9th Circuit) Zach
represents a putative class of life insurance policyholders in a breach-of-
contract case against Transamerica Life Insurance Company, challenging
its failure to pay certain policy benefits. After the district court dismissed
the claims on summary judgment, Zach briefed and argued the case at

susmangodfrey.com



https://www.susmangodfrey.com/wins/fox-news-to-pay-787-5-million-to-settle-defamations-claims-brought-by-susman-godfrey-client-dominion-voting-systems/
https://www.businessinsider.com/dominion-mike-lindell-court-arguments-threaten-rule-of-law-2022-2
https://www.law360.com/articles/1768281/russia-can-t-escape-suit-to-enforce-50b-in-arbitral-awards
https://www.susmangodfrey.com/news-awards/sg-news/twelve-partners-named-among-the-countrys-top-emerging-talent-in-litigation-on-benchmark-litigations-40-and-under-hot-list/
https://www.susmangodfrey.com/wins/fox-news-to-pay-787-5-million-to-settle-defamations-claims-brought-by-susman-godfrey-client-dominion-voting-systems/
https://www.susmangodfrey.com/wp-content/uploads/2023/03/Lindell-Order.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/Lindell-Opening.pdf
https://www.susmangodfrey.com/wp-content/uploads/2023/03/Lindell-Reply.pdf
mailto:zsavage@susmangodfrey.com
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the Ninth Circuit, obtaining a full reversal. You can read Zach'’s winning
briefs here and here, and you can watch Zach's argument here.

Hulley Enterprises v. Russian Federation (D.D.C.) Zach represents the
former investors in Russian oil and gas company Yukos, seeking
confirmation of a $50 billion arbitral award against the Russian
Federation. Zach played a key role in briefing the Russian Federation’s
sovereign immunity motion to dismiss, which the District Court denied.

PHT Holding I LLC v. Security Life of Denver Insurance Company (D.
Colo.) Zach represented a class of life insurance policyholders in a
breach-of-contract suit against Security Life of Denver challenging
increases to cost-of-insurance charges. Zach secured class certification of
a 31-state class on a state law breach-of-contract claim. On the eve of
trial, the parties settled for $30 million, a settlement the Court
subsequently approved.

GE v. Nebraska Investment Finance Authority (S.D.N.Y.) Won breach-
of-contract jury verdict for General Electric, obtaining relief valued at over
$100 million. The suit, against the Nebraska Investment Finance
Authority, concerned above-market interest payments under the parties’
investment contracts. On appeal, the Second Circuit affirmed the

verdict.. See GE Funding Capital Markets Services, Inc. v. Nebraska
Investment Finance Authority, 767 Fed. App’x 110 (2d Cir. 2019).

Avi Dorfman v. Compass (New York Supreme Court, New York
County) Represented Avi Dorfman in a co-founder dispute against real
estate brokerage Compass. After seven years of litigation, the parties
settled on confidential terms, with Compass acknowledging Dorfman’s
role as a founding team member.

Business Disputes

GE v. Nebraska Investment Finance Authority (S.D.N.Y.) Won breach-
of-contract jury verdict for General Electric, obtaining relief valued at over
$100 million. The suit, against the Nebraska Investment Finance
Authority, concerned above-market interest payments under the parties’
investment contracts. On appeal, the Second Circuit affirmed the

verdict.. See GE Funding Capital Markets Services, Inc. v. Nebraska
Investment Finance Authority, 767 Fed. App’x 110 (2d Cir. 2019).

Confidential Family Office Arbitration. Representing former employees
of family office in dispute concerning alleged breaches restrictive
covenants and fiduciary duties.

Synergy Global Outsourcing LLC v. Hinduja Global Solutions,

Inc. Defended U.S. subsidiary of publicly traded Indian company, Hinduja
Global Solutions, Inc in breach-of-contract and fiduciary duty litigation in
Texas state court.


https://www.susmangodfrey.com/wp-content/uploads/2024/03/2024-03-07-Filed-Memorandum-Disposition-dckt-.pdf
https://www.susmangodfrey.com/wp-content/uploads/2024/02/Wren-Opening-Brief.pdf
https://www.susmangodfrey.com/wp-content/uploads/2024/02/Wren-Reply-Brief.pdf
https://www.youtube.com/watch?v=DCdHRTJzLwY
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Confidential Sports Agency Arbitration. Representing sports agency in
confidential arbitration concerning departure of agents to competing
agency.

Innovius v. Sharp Corporation (Texas State Court, Dallas

County) Represented patent licensing business, Innovius, in a lawsuit
against Sharp Corporation concerning the breach of a multi-million dollar
patent licensing agreement. The parties settled on confidential terms.

Confidential Investment Fund Arbitration. Represented individual
against former investment fund employer in confidential arbitration
concerning multi-million dollar partnership dispute. The parties settled on
confidential terms.

Mass Actions

Wren v. Transamerica Life Insurance Company (9th Circuit) Zach
represents a putative class of life insurance policyholders in a breach-of-
contract case against Transamerica Life Insurance Company, challenging
its failure to pay certain policy benefits. After the district court dismissed
the claims on summary judgment, Zach briefed and argued the case at
the Ninth Circuit, obtaining a full reversal. You can read Zach'’s winning
briefs here and here, and you can watch Zach’s argument here.

Leonard v. John Hancock (S.D.N.Y.) Secured final approval of a $123
million settlement on behalf of a class of life insurance policyholders in
breach-of-contract suit against John Hancock who challenged its
increases to cost-of-insurance charges. Read more(subscription
required).

Farneth v. Walmart (W.D. Pa.) Represented Walmart in a certified class
action in Allegheny County, Pennsylvania challenging Walmart’s collection
of sales tax on certain in-store transactions.

PHT Holding I LLC v. Security Life of Denver (D. Colo.) Represented a
class of life insurance policyholders in a breach-of-contract suit against
Security Life of Denver challenging increases to cost-of-insurance
charges. Zach secured class certification of a 31-state class on a state
law breach-of-contract claim. On the eve of trial, the parties settled for $30
million, a settlement the Court subsequently approved.

International Disputes

Vertical Aviation v. Government of Trinidad &

Tobago (S.D.N.Y) Represented international aviation financing and
leasing company Vertical Aviation in a breach-of-contract action against
the Government of Trinidad & Tobago. The parties settled on confidential
terms.

U.S. v. Prevezon Holdings Ltd (2nd Cir.) Secured writ of mandamus
from the Second Circuit on behalf of third-party hedge fund client


https://www.susmangodfrey.com/wp-content/uploads/2024/03/2024-03-07-Filed-Memorandum-Disposition-dckt-.pdf
https://www.susmangodfrey.com/wp-content/uploads/2024/02/Wren-Opening-Brief.pdf
https://www.susmangodfrey.com/wp-content/uploads/2024/02/Wren-Reply-Brief.pdf
https://www.youtube.com/watch?v=DCdHRTJzLwY
https://www.law360.com/articles/1454050/john-hancock-insureds-get-123m-deal-in-overcharging-suit
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Hermitage Capital, disqualifying its former counsel from representing the
defendant in a forfeiture action brought by the United States

o Lawdragon 500X — The Next Generation of Leading Lawyers (2023, 2024)
o New York Rising Star, Super Lawyers (2023, Thomson Reuters)

e 40 and Under Hot List, Benchmark Litigation (2022, 2023,
2024, Euromoney)

e Managing Editor, NYU Law Review

e Order of the Coif

e  Pomeroy Scholar

o  Weinfeld Prize for Scholarship in Procedure and Courts

e  Furman Academic Scholarship

Honorable Elena Kagan, Supreme Court of the United States

Honorable Anthony J. Scirica, United States Court of Appeals for the Third
Circuit

Honorable Jesse M. Furman, United States District Court for the Southern
District of New York

NYU School of Law (J.D., magna cum laude, 2013)

Princeton University (A.B., summa cum laude, 2008)

Bar Admissions

o New York

Court Admissions

o U.S. District Court for the Southern District of New York
o U.S. District Court for the Eastern District of New York
o U.S. District Court for the Eastern District of Michigan

o U.S. District Court for the District of Columbia

o U.S. District Court for the District of Colorado

o U.S. Court of Appeals for the Second Circuit

o U.S. Court of Appeals for the Ninth Circuit


https://www.susmangodfrey.com/news/twenty-three-susman-godfrey-lawyers-recognized-on-lawdragons-inaugural-500-x-the-next-generation/
https://www.susmangodfrey.com/news/twenty-three-susman-godfrey-lawyers-recognized-on-lawdragons-second-annual-ranking-500-x-the-next-generation/
https://www.susmangodfrey.com/news/twelve-lawyers-from-susman-godfrey-new-york-recognized-by-super-lawyers/
https://www.susmangodfrey.com/news-awards/sg-news/twelve-partners-named-among-the-countrys-top-emerging-talent-in-litigation-on-benchmark-litigations-40-and-under-hot-list/
https://www.susmangodfrey.com/news/nine-partners-recognized-on-benchmark-litigations-40-and-under-hot-list/
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e U.S. Court of Appeals for the Tenth Circuit

o U.S. Court of Appeals for the District of Columbia Circuit

susmangodfrey.com
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Nick Spear

Partner

Los Angeles

(310) 789-3100
nspear@susmangodfrey.com

Nick Spear litigates high-stakes and high-profile matters across the United
States, representing both plaintiffs and defendants and regularly facing-off
against industry titans. Spear has tried cases in federal trial and appellate

Overview

courts, state courts, and arbitrations across a variety of legal areas including
intellectual property, securities, antitrust, breach of contract, insurance, oil and
gas, bankruptcy, real property, personal injury, false claims, and employment.
Spear’s cases have been covered by the Los Angeles Times, the Associated
Press, and numerous industry publications.

Spear’s successes have garnered significant recognition, including
Lawdragon’s 500 X — The Next Generation in 2023 and 2024, Southern
California Super Lawyers Rising Star (Thomson Reuters) from 2021-2024,
Rising Stars of the Plaintiffs Bar by National Law Journal’s Elite Trial Lawyers
and Litigation Trailblazers by National Law Journal (ALM). Due to his active
pro bono practice, Spear was also named a California Lawyer Attorney of the
Year by The Daily Journal in 2023 for his work on behalf of a tenants’ rights

organization.

LANDMARK LITIGATION

Spear is at the forefront of protecting policyholders from improper insurance
charges by the nation’s largest insurers and has secured nearly $300 million to
date in recoveries after taking on insurance companies such as Voya, North
American, Genworth, Phoenix, Midland, Wilton Re, and John Hancock. For
example, in PHT Holding Il LLC v. North American Company for Life and
Health Insurance (S.D. lowa), Spear secured a settlement valued at $59
million (before fees and expenses) in a certified class action lawsuit alleging
that North American overcharged policy holders for their universal life
insurance. Likewise, in Helen Hanks v. Voya Retirement Insurance and
Annuity Co. (S.D.N.Y.), Spear secured a deal valued at over $118 million

susmangodfrey.com



https://www.lawdragon.com/guides/2023-07-07-lawdragon-500-x-the-next-generation
https://www.lawdragon.com/guides/2024-06-28-the-2024-lawdragon-500-x-the-next-generation
https://pdfcreator.contentpilot.net/news/nine-susman-godfrey-attorneys-recognized-by-southern-california-super-lawyers/
https://pdfcreator.contentpilot.net/news/five-susman-godfrey-lawyers-named-rising-stars-of-the-plaintiffs-bar-by-national-law-journal/
https://pdfcreator.contentpilot.net/news/nick-spear-named-a-litigation-trailblazer-by-national-law-journal/
https://pdfcreator.contentpilot.net/news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
https://pdfcreator.contentpilot.net/news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
mailto:nspear@susmangodfrey.com
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(before fees and expenses), which included a $92.5 million non-reversionary
cash settlement fund, for thousands of insurance policy owners against Voya
Retirement Insurance and Annuity Company over allegations that Voya
improperly raised policyholders’ cost-of-insurance charges. In 37 Besen
Parkway LLC v. John Hancock Life Insurance Co. (S.D.N.Y.), Spear helped
secure a $91.25 million all-cash, non-reversionary settlement for insurance
policy owners against John Hancock Life Insurance Co over allegations that
Hancock breached the life insurance contracts of the class (before fees and
expenses). Read more here (subscription required). Spear also argued on
behalf of the appellee in TVPX Ars, Inc. v. Genworth Life and Annuity
Insurance Co., which is pending in the United States Court of Appeals for the
Eleventh Circuit. That argument is available here.

In State of California v. Cellco Partnership (Sac. Super. Ct.), Spear served as
co-lead counsel to some of the largest government entities in California—
including the University of California system, the California State University
System, and the County of Los Angeles—in a ground-breaking California
False Claims Act lawsuit against several major wireless carriers. The carriers
were alleged to have fraudulently overbilled their government customers for
wireless services by failing to provide contractually required “lowest cost
available” service. Spear played a key role in the matter, leading efforts to
pursue the offensive case against AT&T. In total, the four telecommunications
giants—AT&T, Verizon, Sprint, and T-Mobile—agreed pay $175 million to the
government plaintiffs in California and Nevada, including over $50 million from

AT&T alone (net settlement after fees and expenses not yet determined).
These record-setting settlements are among the largest of their kind in
California. Read more in the Los Angeles Times’ coverage.

Spear also tries cases at the cutting edges of law, technology, and science. In
Jane Doe v. MindGeek USA Inc. (C.D. Cal.), Spear represents a certified class
of plaintiffs bringing sex trafficking and child pornography claims against one of
the world’s largest pornography companies. Spear is also active in digital
assets and cryptocurrency litigation, representing a certified class bringing
unregistered securities claims in /In re Ripple Labs (N.D. Cal.) and being
appointed counsel for Lead Plaintiff in Houghton v. Leshner, et al. (N.D. Cal.),
a putative unregistered securities class action. Spear also represents a major
research university in trade secret litigation relating to protein degradation

PRO BONO & COMMUNITY LEADERSHIP

Spear maintains an robust pro bono practice. He represents a tenant
advocacy group helping defend the constitutionality of eviction protections for
renters enacted by the City of Oakland and Alameda County in the wake of the
COVID-19 pandemic. The Daily Journal profiled Spear and his colleagues for
their work in this area and named them a California Lawyer Attorney of the

Year in 2023 for their critical work. Read more in the San Francisco
Chronicle and Law360 (subscription required).

susmangodfrey.com



https://www.law360.com/articles/1065855/john-hancock-signs-91m-deal-to-end-life-insurance-row
https://www.ca11.uscourts.gov/oral-argument-recordings?title=22-11185&field_oar_case_name_value=&field_oral_argument_date_value%5Bvalue%5D%5Byear%5D=&field_oral_argument_date_value%5Bvalue%5D%5Bmonth%5D=
https://pdfcreator.contentpilot.net/wins/verizon-att-agree-to-pay-116-million-in-california-and-11-million-in-nevada-to-settle-whistleblower-cases/
https://www.latimes.com/business/story/2020-09-25/verizon-at-t-to-pay-116-million-to-settle-california-whistleblower-lawsuit
https://www.susmangodfrey.com/wp-content/uploads/2023/02/Susman-Godfrey-DJ-12-19-22.pdf
https://pdfcreator.contentpilot.net/news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
https://pdfcreator.contentpilot.net/news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
https://www.sfchronicle.com/bayarea/article/Judge-rejects-challenge-to-eviction-moratorium-17607291.php
https://www.sfchronicle.com/bayarea/article/Judge-rejects-challenge-to-eviction-moratorium-17607291.php
https://www.law360.com/articles/1560255/susman-godfrey-attys-help-defend-calif-housing-laws
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Spear is also actively involved in his legal community. He served as President
of the Barristers/Young Attorneys section of the Los Angeles County Bar
Association (LACBA) from 2023-2024, representing the interests of thousands
of early-career attorneys across Los Angeles County. Spear also served on
LACBA'’s Executive Committee and Board of Trustees from 2022—2024. He
will serve as Past President of the Barristers/Young Attorneys section in 2024—
2025 and will Co-Chair LACBA'’s New Attorneys Reception. Spear is also
actively involved in the Judge Paul R. Michel Intellectual Property American
Inn of Court and previously served on the Advisory Board of the Western
Center on Law and Poverty where he has helped raise thousands of dollars to
support Western Center’s mission to protect California’s most vulnerable
citizens.

Spear has spent more than a decade as a counselor for the American Legion
California Boys & Girls State program, one of the nation’s premier
governmental education programs for high school students, and currently
serves as one of the program’s Legal and Elections counselors. Spear also
sits on the Board of Directors of the California Boys & Girls State Foundation.

BACKGROUND

Spear previously served as law clerk to the Honorable Andrew D. Hurwitz of
the United States Court of Appeals for the Ninth Circuit and to the Honorable
Philip S. Gutierrez of United States District Court for the Central District of
California.

Spear earned his JD from University of Chicago Law School where he
graduated order of the coif and with high honors, and his Bachelor of Arts
degree from UCLA, where he graduated cum laude and Phi Beta Kappa

o Lawyer on the Fast Track, The Recorder (2024, ALM)
o Lawdragon 500X — The Next Generation of Leading Lawyers (2023, 2024)

o  California Lawyer Attorney of the Year, Daily Journal (2023)

o« Recommended Lawyer, Energy Litigation: Oil & Gas, The Legal 500
(2022, Legalease)

o Litigation Trailblazer, National Law Journal’s Elite Trial Lawyers (2021,
ALM)

o Rising Star of the Plaintiffs Bar, National Law Journal’s Elite Trial Lawyers
(2021, ALM)

o Southern California Rising Star, Super Lawyers (2021, 2022, 2023
Thomson Reuters)

o Comments Editor, The University of Chicago Law Review

o Order of the Coif, University of Chicago Law School


https://wclp.org/our-board/
https://boysstatecalifornia.org/alumni/boys-state-foundation/#:~:text=The%20American%20Legion%20California%20Boys%20State%20Foundation%20is%20a%20nonprofit,Legion%20California%20Boys%20State%20Program.
https://www.susmangodfrey.com/news/the-recorder-names-kalpana-srinivasan-among-finalists-for-attorney-of-the-year-and-nick-spear-a-lawyer-on-the-fast-track-in-2024/
https://www.susmangodfrey.com/news/twenty-three-susman-godfrey-lawyers-recognized-on-lawdragons-inaugural-500-x-the-next-generation/
https://www.susmangodfrey.com/news/twenty-three-susman-godfrey-lawyers-recognized-on-lawdragons-second-annual-ranking-500-x-the-next-generation/
https://pdfcreator.contentpilot.net/news/los-angeles-partners-rohit-nath-nick-spear-halley-josephs-and-glenn-bridgman-recognized-as-california-lawyer-attorneys-of-the-year-by-the-daily-journal/
https://www.susmangodfrey.com/news-awards/sg-news/susman-godfrey-ranks-top-tier-nationally-in-antitrust-general-commercial-disputes-and-energy-litigation/
https://www.susmangodfrey.com/news-awards/sg-news/nick-spear-named-a-litigation-trailblazer-by-national-law-journal/
https://www.susmangodfrey.com/news-awards/sg-news/five-susman-godfrey-lawyers-named-rising-stars-of-the-plaintiffs-bar-by-national-law-journal/
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o Kirkland & Ellis Scholar, University of Chicago Law School

e The Ann Watson Barber Outstanding Service Award, University of
Chicago Law School

e The Thomas R. Mulroy Prize for Excellence in Appellate Advocacy and
Oral Argument, University of Chicago Law School

o  Phi Beta Kappa, UCLA

Clerkshlps 29no;able Andrew D. Hurwitz, United States Court of Appeals for the Ninth
ircui

Honorable Philip S. Gutierrez, United States District Court for the Central
District of California

Education The University of Chicago Law School (J.D., with High Honors, 2014)

e Order of the Coif
The University of California, Los Angeles (A.B., Political Science, cum

laude, 2009)

e College Honors, Phi Beta Kappa

AdmiSSiOTlS Bar Admissions

e California

Court Admissions

e U.S. Court of Appeals for the Ninth Circuit

o U.S. Court of Appeals for the Eleventh Circuit

o U.S. District Court for the Central District of California
o U.S. District Court for the Eastern District of California
o U.S. District Court for the Northern District of California

e« U.S. District Court for the Southern District of California

Leadership & o American Bar Association
Professional o American Bar Foundation, Fellow
Memberships «  Association of Business Trial Lawyers

o California Lawyers Association

susmangodfrey.com
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o Federal Bar Association
o Judge Paul R. Michel Intellectual Property American Inn of Court

e Los Angeles County Bar Association, Executive Committee

susmangodfrey.com
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Jeff Melsheimer

Associate

New York

(212) 336-8330
jmelsheimer@susmangodfrey.com

Overvlew Jeff Mc.alshelrner. litigates high stakes Iegal matters acr'oss a.varlety of practice
areas including intellectual property, qui tam, defamation, oil & gas, and
complex contract and business disputes.

Jeff plays an integral role on every team he is on. He takes the lead on writing
briefs, complaints, and Federal Circuit appeals. He took a patent case to trial
in Texas Federal Court where he cross examined a witness and led efforts on
the infringement portion of the case.

Jeff joined Susman Godfrey after clerking for the Honorable Alan D Albright of
the U.S. District Court for the Western District of Texas. Jeff is a member of
Judge Albright’'s Working Group, which collaborates to provide input on rules
governing patent proceedings in Waco, Texas.

Jeff graduated cum laude and Order of the Coif from the University of Texas
School of Law, where he served as an associate editor of the Texas Law
Review. While in law school, Jeff was an active member of the Children’s
Rights Clinic, where he sat first chair as an attorney ad litem for children in
termination of parental rights cases. During this time Jeff took one case to trial,
delivering the opening statement and examining two witnesses. Before law
school, Jeff graduated cum laude from the University of Notre Dame, where he
majored in Political Science and minored in Business Economics.

ClerkShlpS (I-jl?r_:_orable Alan Albright, United States District Court for the Western District
exas

Education

susmangodfrey.com
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The University of Texas School of Law (J.D., with Honors)

e  Order of the Coif;
o« Associate Editor, Texas Law Review

The University of Notre Dame (B.A., cum laude)

AdmiSSiOnS Bar Admissions
¢ New York
o Texas

Court Admissions

e U.S. District Court for the Western District of Texas

susmangodfrey.com
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From: Gennardo, Patrick

To: Andy Friedman

Cc: Lora Krsulich; Steven Sklaver; Jonathan Ross; Seth Ard; Ellen Marcus; Kathleen Holmes; Ryan Kirkpatrick; Frank
Balint; Evans, Tom; Higgins, William; Huang, Kathy; Tuck, Andy; Brian E. Pumphrey; Steven G. Popps

Subject: Re: Brighton: Genworth’s Proposed Discovery “Milestone” Schedule

Date: Friday, September 25, 2020 6:30:28 AM

Andy,

Very nice to meet you as well. As I am sure you are aware (and I suspect the reason behind your question), GLIC is
not a defendant to the action and none of the purported class representatives own policies issued by GLIC. As such,
we do not consider GLIC policies to be “in scope.”

Having said that, and on plaintiffs’ representation that they intend to (1) add GLIC as a party and (2) name a
purported class representative owning a GLIC issued policy, we will commit to substantially producing GLIC
related policy information within our proposed discovery milestones, if, and when, Plaintiffs so amend their
complaint so as to bring GLIC within scope.

In other words, we will gather GLIC policy information when gathering information that is otherwise in scope so
that the GLIC information can be produced promptly once GLIC is properly in scope, but will not produce such
information until that time under our current proposed discovery milestones schedule.

Best,

Patrick

Sent from my iPhone

On Sep 24, 2020, at 2:57 PM, Andy Friedman <afriedman@bffb.com> wrote:

EXTERNAL SENDER - Proceed with caution

Thank you.

Patrick, nice to meet you (so to speak). Can you confirm that the in-scope policies include FC Gold I & II (issued by
First Colony & ultimately assumed by GLAIC) and GE Gold I & I (issued by GE & ultimately assumed by GLIC,
GLAIC’s parent company) and that the responsive documents will be produced for each of these products?

Thanks
Andy

Andrew S. Friedman

(602) 274-1100 (Office)
(602) 776-5902 (Direct)
(602) 274-1199 (Fax)

afriedman@bffb.com<mailto:afriedman@bffb.com>

On 9/24/20, 11:46 AM, "Lora Krsulich" <LKrsulich@susmangodfrey.com> wrote:

Counsel,


mailto:Patrick.Gennardo@alston.com
mailto:afriedman@bffb.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=ea56168ae9b34af3be32145c4546b1f6-Lora Krsuli
mailto:ssklaver@SusmanGodfrey.com
mailto:JROSS@SusmanGodfrey.com
mailto:sard@susmangodfrey.com
mailto:emarcus@hcmlawva.com
mailto:KHolmes@hcmlawva.com
mailto:RKirkpatrick@susmangodfrey.com
mailto:fbalint@bffb.com
mailto:fbalint@bffb.com
mailto:Tom.Evans@alston.com
mailto:William.Higgins@alston.com
mailto:Kathy.Huang@alston.com
mailto:Andy.Tuck@alston.com
mailto:bpumphrey@mcguirewoods.com
mailto:SPopps@mcguirewoods.com
mailto:afriedman@bffb.com
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Please find attached Plaintiffs' proposed revisions to GLAIC's proposed case and discovery milestone schedule.

Best,
Lora

From: Gennardo, Patrick <Patrick.Gennardo@alston.com>

Sent: Wednesday, September 23, 2020 10:40 AM

To: Steven Sklaver <ssklaver@SusmanGodfrey.com>; Jonathan Ross <JROSS@SusmanGodfrey.com>; Seth Ard
<sard@susmangodfrey.com>; Ellen Marcus <emarcus@hcmlawva.com>; Kathleen Holmes
<KHolmes@hcmlawva.com>; Lora Krsulich <LKrsulich@susmangodfrey.com>; Ryan Kirkpatrick
<RKirkpatrick@susmangodfrey.com>; Andy Friedman <afriedman@bffb.com>; Frank Balint <fbalint@bffb.com>
Cc: Evans, Tom <Tom.Evans@alston.com>; Higgins, William <William.Higgins@alston.com>; Huang, Kathy
<Kathy.Huang@alston.com>; Tuck, Andy <Andy.Tuck@alston.com>; Brian E. Pumphrey
<bpumphrey@mcguirewoods.com>; Steven G. Popps <SPopps@mcguirewoods.com>

Subject: Brighton: Genworth’s Proposed Discovery “Milestone” Schedule

Counsel:

We have considered the categories of “priority” documents, as we understand them, based on the categories of
documents that you identified during our conference call last week. We understand the concept to be that those are
the documents plaintiffs will need sooner rather than later to facilitate the filing of a motion for class certification,
subject to the deadlines the parties anticipate being imposed by the Court in this matter.

The following table indicates the dates by which GLAIC anticipates being able to produce the documents within
each such category. Any production by GLAIC is subject to the Court’s prior entry of a protective order and ESI
protocol.

Document Category Requested by Plaintiffs

GLAIC’s Proposed Substantial Completion Deadline

1. Policy forms on which Gold policies were issued

GLAIC will produce its submissions of the Gold product policy forms to state regulators as found in its hard copy
files by October 16, 2020. To the extent applicable riders and endorsements are not captured in the files, GLAIC
will produce those documents at a later date.

2. Policy counts

GLAIC will provide policy counts as evidenced by extracts from its systems as of the date policy data were
collected for purposes of the rate redetermination analysis by October 16, 2020.

3. Communications to state regulators regarding the COI rate adjustment

October 16, 2020
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4. ALFA models used to determine the adjusted scales of COI rates

October 16, 2020, subject to consent from Milliman to provide the ALFA models we understand were used and
allow each party to use its software.

5. Determination policy

GLAIC will produce its responses to interrogatories regarding non-guaranteed elements as submitted to regulators
for the past six years by November 6, 2020.

6. COl rates

By November 13, 2020, GLAIC will produce information sufficient to determine the pre- and post-adjustment COI
rates for each insured under a Subject Policy.

7. Gold productmemoranda

By November 13, 2020, GLAIC will produce memoranda prepared in connection with the approval and launch of
the Gold product that set out product features and assumptions,that GLAIC is able to locate by that date. To the
extent GLAIC is not able to locate, by that date, all documents responsive to this request, GLAIC will supplement
its production with any additional materials it locates following additional searches and would expect to complete
that production by January 15, 2021.

8. Rate adjustment analysis

By November 20, 2020, GLAIC will make a production of such memoranda/communications relating to the COI
rate adjustment as it is able to locate by November 13, 2020. The search will not include electronic searches of
emails and attachments. Thereafter, GLAIC will produce such documents on a rolling basis and expects the
production of such documents, excluding emails and attachments, to be substantially completed by January 15,
2021.

9. Reinsurance documents

GLAIC will produce requested communications with its reinsurers regarding the rate adjustment by November 20,
2020.

10. Mortality assumptions and changes

It is expected that the pricing assumptions and those used in the determination of adjusted scales in 2019 will be
contained in the product memoranda and ALFA models referenced above. Other documents containing assumptions
applied with respect to the products at issue that can be located through a proportional search will be produced by
January 29, 2021.
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11. Policy Data

GLAIC has some flexibility on this date and believes you will want the data as of a date after January 1, 2021. If
that is correct, GLAIC would propose providing policy data as of September 30, 2017, the baseline for the rate
adjustment analysis, until the end of 2020, including the basic information like issue date, insured’s rate class,
specified amount, account value as of September 30, 2017, and death benefit option, as well as transactional data
such as premiums received, interest added to the account, deductions from the account, and loan accounting
(everything needed to bring the account value forward to 12/31/2020), as well as about deaths, surrenders, and
lapses. GLAIC proposes providing that data by February 1, 2021.

Please note that the table does not include any dates relating to the production of email communications and other
electronically stored information that may fall within such categories that may be located through an electronic
search.

We only just receivedplaintiffs’ list of proposed search terms, and the schedule for production of emails and other
ESI will depend heavily on cooperation from plaintiffs in narrowing the set of emails,attachments and other ESI to
be reviewed and produced to a reasonable number.

GLAIC will be in a better position to provide a reasonable timeframe for the production of emails and other ESI
after the parties agree on search terms and the size of the potential review set can be determined.

I look forward to your thoughts concerning the same.

Best,

Patrick Gennardo

Sent from my iPhone

NOTICE: This e-mail message and all attachments may contain legally privileged and confidential information
intended solely for the use of the addressee. If you are not the intended recipient, you are hereby notified that you
may not read, copy, distribute or otherwise use this message or its attachments. If you have received this message in
error, please notify the sender by email and delete all copies of the message immediately.
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BRIGHTON TRUSTEES, LLC, ET AlL., CIVIL ACTION 3:20-CV-00240
OCTOBER 17, 2022 3:02 P.M.
FINAL APPROVAL HEARING
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Plaintiffs,
Vs.

GENWORTH LIFE AND ANNUITY
INSURANCE COMPANY, ET AL., Before:

HONORABLE DAVID J. NOVAK
UNITED STATES DISTRICT JUDGE

EASTERN DISTRICT OF VIRGINIA

Defendants.
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APPEARANCES :

For the Plaintiffs: STEVEN G. SKLAVER, ESQUTRE
Susman Godfrey, LLP
1901 Avenue of the Stars
Suite 950
Los Angeles, CA 90067-6029

KATHLEEN J. L. HOLMES, ESQUIRE
Holmes Costin & Marcus PLLC
301 N. Fairfax Street

Suite 202

Alexandria, VA 22314

For the Defendants: PATRICK GENNARDO, ESQUIRE
Alston & Bird LLP
90 Park Avenue
New York, NY 10016

Court Reporter: Melissa H. Custis, RPR
701 East Broad Street
Richmond, Virginia 23219
(804)916-2278

Proceedings recorded by mechanical stenography.
Transcript produced by computer.
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(Court convened at 3:02 p.m.)

THE CLERK: Civil Action 3:20-CV-240, Brighton
Trustees, LLC, et al. v. Genworth Life and Annuity.

Representing the plaintiff is Steven G. Sklaver and
Kathleen J. L. Holmes.

Representing the defendant is Patrick Gennardo, Brian
Pumphrey, and Elizabeth F. Tyler.

Counsel, are we ready to proceed?

THE COURT: Everybody is ready?

MR. PUMPHREY: Yes, Your Honor.

THE COURT: All right. We're here on the unopposed
motion for final approval of the settlement, class action
settlement in this case.

Who's speaking for the plaintiff?

Mr. Sklaver, is that you or Ms. Holmes?

MS. HOLMES: Mr. Sklaver will address the Court, Your
Honor.

THE COURT: Do you want to come on up to the lectern
and just want to put on the basic terms of the agreement on
the record?

MR. SKLAVER: Good afternoon, Your Honor.

Sure. The basic terms of the agreement are an
approximate $25 million cash fund. It has been reduced to the
two opt-outs so that the total now is $24,997,961.25. That

money has been paid and is in an escrow account that's earned
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interest, and it's now exceeding $25 million due to that
interest.

The money will be distributed on a pro rata basis
with a $100 minimum payment tied to the amount of overcharges
incurred by each class member through a date fixed of March of
2022, of this year.

And then there are two components of nonmonetary
benefits. The first is a COI rates schedule freeze for seven
years. So even 1if the contract otherwise permits a rate raise
of cost of insurance charges or there's been a spike in
mortality due to a worldwide pandemic, like we've seen and is
accounted for, Genworth will not raise the scale again for up
to seven years. I1f there is a rate increase in seven years,
the release carves that out and no release is provided and
there could be new litigation over a new rate increase.

THE COURT: As I understand it, you're asking -- go
ahead. 1I'll let you finish the second thing. Go ahead.

MR. SKLAVER: The second nonmonetary benefit is
what's called an insurable interest or Stranger-Originated
Life Insurance Waiver. Genworth has agreed not to contest a
policy for being void due to lack of insurable interest, which
many states allow for a challenge to occur through the life --
forever. There's no statute of limitations in many states.
And that helps ensure that the death benefits are paid if a

claim is otherwise proper and timely made by an owner.
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THE COURT: As I understand it, you estimate the
value of the nonmonetary release to be roughly $19.5 million
as well; 1is that right?

MR. SKLAVER: That's correct. It was 19.9 million in
total.

THE COURT: All right. And then your fee request?

MR. SKLAVER: The reguest is limited to the -- you
can look at it two ways. One is if you look at it at the
overall benefits of ——- benefits conferred to the class, which
is appropriate under the case law. It's about 18.6 percent.
But if you look at it in isolation, viewed just for the cash
component, which is what we're asking, is one-third of the
cash component. And that total is $8,332,653.75, and that
accounts for two opt-outs of the over 13,000 class members.

THE COURT: I'm unaware of any objectors; is that
correct?

MR. SKLAVER: There are no objectors. There are no
objectors here in the courtroom. And we even checked with the
claims administrator one more time, and even out of time,
there are no cobjections noted through today.

THE COURT: And I'll add that we gave notice that if
there was anybody that wanted to object, they needed to be
here today, I believe.

MR. SKLAVER: That's correct, Your Honor.

THE COURT: So with only the two opt-outs, I think




10

11

12

13

14

15

le

17

13

1:9

20

21

22

Z3

24

25

Case 3:23-cv-00684-DIJN Document 68-6 Filed 11/15/24 Page 7 of 15 PagelD# 688

6
Brighton v. Genworth - 10/17/2022

that's all we have then; is that right?

MR. SKLAVER: That's correct, Your Honor.

THE COURT: Anything else from the defense?

MR. GENNARDO: No, Your Honor.

THE COURT: Well, I'm going to approve the class
action settlement, finding that it meets the standards laid
out in Rule 23(e). I find that the settlement agreement is
fair, reasonable, and adequate in light of the Rule 23(e) (2)
factors and the factors that the Fourth Circuit has spelled
out in Jiffy Lube.

One: The plaintiffs and class counsel have
adequately represented the class. 1 find that both the class
representatives and the class counsel have appropriately
served the class as adequate representatives.

The class representatives adequately represent the
class where they don't have any interests that are
antagonistic to those of the class, and I find here that the
class representatives continue to be aligned with the entirety
of the class as a whole. Again, the class representatives
suffered the same injury and they seek the same recovery.

As to class counsel, I find that they have adequately
represented the class. As I said at the preliminary approval
hearing, Susman Godfrey's conduct over the course of this
litigation has cemented their adequacy as the class counsel.

They undertook a deep and thorough investigation of the claims
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in this case. They conducted extensive discovery, including
through copious document review as well as numerous
depositions, and they provided thorough briefing on class
certification and in oppositions to exclude their expert
witnesses, and they vigorously engaged in settlement
negotiations with defense counsel.

Number Two: The settlement is the product of good
faith, informed, and arm's length negotiations by experienced
counsel. That's the second factor under 23 (e) (2).

The parties here negotiated this settlement through
multiple mediation sessions with the help of a private
mediator, Rodney Max. The negotiation period spanned nearly
six months.

Both the declaration that Mr. Max submitted in
support of the settlement at the preliminary approval stage
and the affidavit that Mr. Sklaver submitted to accompany the
plaintiffs' motion detail the extensive efforts that class
counsel undertook to prosecute this class action and the arm's
length nature of the negotiations between the parties.

The advanced posture of the case also supports final
approval as well. The parties conducted substantial
discovery, fully briefed multiple contested motions before
they reached a settlement agreement. I think I had to give
them some guidance on that to get you moving in the right

direction. The parties had conducted over a dozen fact and
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expert depositions as well. There is no question that there
is -- this was at arm's length. There was no collusion here
at all. 1In fact, it was heavily litigated until both sides
saw the light.

Finally, class counsel's wealth of experience in
litigating cost of insurance class actions weighs in favor of
this approval as well.

Number Three: The settlement provides adequate
relief to the class in light of the counterbalancing factors.
That's the third factor here under 23(e) (2). The settlement
affords a substantial monetary recovery to the class, roughly
$25 million. Now, with interest, I guess it's over that. I
find it significant that the monetary recovery represents
163 percent of the COI overcharges that the settlement class
members suffered.

The settlement also provides significant nonmonetary
relief that Mr. Sklaver just outlined. One, by locking in the
COI rates for seven years; and, two, precluding the defendant
from using two specific legal arguments to deny claims by
class members. That value is, I guess, estimated to be
19.9 million.

I find that the method of distributing the relief to
the class also weighs in favor of finding that the settlement
provides adequate relief as well. The proposed allocation and

disbursement methods, which I already preliminarily approved,
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automatically distribute the funds to the class members
without a claims process. This method should streamline the

process of getting the funds into the hands of the class
members.

On the other side of the eguation, the plaintiffs
faced substantial costs, risks, and delays had they litigated
this action through trial. The defendant was poised to
meaningfully contest both breach and damages on summary
judgment and at trial. In fact, we saw the litigation early
on in this case. So the expense associated with further
litigation looms large as well.

So on balance, I find that the settlement provides
adequate relief in light of countervailing factors.

Number Four: The settlement treats class members
equitably relative to each other, the final 23(e) (2) factor.
Every class member here is going to receive his or her pro
rata share of the settlement fund based on the amount that the
class member was overcharged.

The settlement also provides for a minimum payment
that applies equally across the class. And the releases that
the class members provide to GLAIC were identical.

Five: The Jiffy Lube factors also suggest that the
Court should look to the reaction of the class to the proposed
settlement. Here we have no objectors and only two opt-outs,

which I think speak to it.
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As to the allocation plan, I want to turn briefly to
that. The Court preliminarily approved this allocation plan
in June, and I'm going to give the plan the final approval
now.

As I discussed just a minute ago, the plan provides
for a minimum payment floor and a pro rata distribution of the
settlement funds remaining after the class members receive
their minimum payment. The plan requires no class claim forms
or claims processes, which should streamline the distribution
significantly.

As to notice, the Court already approved the notice
plan at the preliminary approval stage as the best notice
practicable under the circumstances. Now, on the back end, I
continue to believe that that is true.

The notice contained all the information required to
be included by Rule 23(c) (2) (B), and I find that the notice
fairly apprised the prospective members of the class of the
terms of the proposed settlement and of the options that are
open to them in connection with the proceedings.

As to fees, I see that, as we originally anticipated,
class counsel requests fees in the amount of $8,333,139.08.
That equals a third of the monetary recovery. I'm going to
approve this fee amount, finding it's fair and reasonable in
light of the proposed settlement and consistent with prior fee

awards in this Circuit.
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As the Court has already addressed, the recovery that
class counsel secured on behalf of the class is more than
adequate, and it certainly helps justify their requested fee
here. They secured a monetary recovery that exceeds the COT
overcharges that the members of the settlement class suffered.
Class counsel also secured prospective relief that I spoke of
before.

They've invested $3.5 million of time and money into
prosecuting this class action, which was not a given at all
going into this case, which needs to be noted here, and their
efforts produced a substantial -- required a substantial
volume of factual and expert discovery. They also
successfully opposed two motions to exclude their experts,
which might have been decisive as to the case.

In addition, class counsel engaged in protracted
settlement negotiations over a period of nearly six months.
Rather than settle the case early for a lower recovery, they
put more time and money into it to secure the best outcome for
the class, and I do believe it was a good outcome for the
class.

Comparing their fee request to prior fee awards in
this Circuit, I find the fee is fair and reasonable, a fee
equal to one-third of the recovery. And that's only the
monetary value. It excludes the other nonmonetary relief

here. Normally, the range is between 25 to 40 percent in this
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Circuit, and, therefore, I'm going to find it's appropriate.
And the lodestar, similarly, with a multiple 3.04, also falls
within the appropriate range.

So I find that the Barber factors weigh in favor of
finding the requested relief reasonable. I'm not going to go
through all of them because it's clear that those factors are
met here. I think I've already gone over all of them already,
to be honest with you.

So, 1in summary, I find that class counsels' requested
fee is fair and reasonable in light of the substantial work
that they performed. I'm going to approve also their
reimbursement of expenses in the amount of $800,981.03.

As to the case contribution award, the named
plaintiffs reqguest a $25,000 award for each of those. I'm
going to approve those as well. Class counsel represents that
the named plaintiffs communicated regularly with class
counsel, gathered and reviewed documents to respond to the
defendant's discovery requests, prepared for and appeared at
depositions, and participated in the settlement negotiation
process. Because the class substantially benefited from the
efforts of each named plaintiff, the Court is going to approve
the $25,000 contribution award for each of the named
plaintiffs.

So I'll just reaffirm the class settlement as the

final settlement class pursuant to Rule 23. And for the
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reasons I previously set forth in the preliminary approval
order, I find that the action, for purposes of this
settlement, may be maintained as a class action on behalf of
the class settlement.

So I'm going to approve everything you've asked for.

Is there anything else I need to do?

MR. SKLAVER: No, Your Honor. Thank you. Two items.

THE COURT: Ms. Holmes is a regular here so she knows
you have to stand up.

MR. SKLAVER: Thank you, Your Honor. She gave me
some sage advice, which is if my lips are moving, you're
losing. So I'll keep it brief.

THE COURT: That's the way it rolls around here.

MR. SKLAVER: The first is we owe you a final
judgment to enable the case to be closed.

THE COURT: Right.

MR. SKLAVER: And the parties, I believe, had agreed
that we will submit one within one week or possibly even
quicker.

THE COURT: That's fine. When you send that in, also
send it in Word format to my law clerk in case we have to
tweak it at all.

MR. SKLAVER: Okay. And I think that's it.

I just wanted to say we've been litigating for two

years, more than two years, and this is our first time in the
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courtroom. So we wanted to thank the entire court and the
entire staff for the help over the years. It's been a long

haul, both remotely and now here in person, and I just wanted
to thank the Court for its use of time and resources.

THE COURT: This is a good settlement. You've done a
good job here. This is not an easy case for either side. I
can tell you that right now, it's a good outcome.

Anything else from you guys?

MR. PUMPHREY: No, Your Honor. Thank you very much.

(Court recessed at 3:18 p.m.)
CERTIFTICATE

I, Melissa H. Custis, certify that the foregoing is
a correct transcript from the record of proceedings

in the above-entitled matter.

/s/ Melissa H. Custis, RPR Date: 10/27/2022
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(Court convened at 1:54 p.m.)

THE CLERK: Civil action 3:23-CV-684, Martin
Silverstein on behalf of himself and all others similarly
situated versus Genworth Life Insurance Company.

Representing the plaintiff is Steven Sklaver and
Kathleen Holmes.

On behalf of the defendant, Patrick Gennardo, Brian
E. Pumphrey, and Frank Talbott.

Counsel, are we all ready to proceed?

MS. HOLMES: Yes.

THE COURT: All right. We're here for the
preliminary approval hearing.

Mr. Sklaver, do you want to put on the basic terms of
the agreement? I mean, I've obviously read it, but why don't
you put on the basic terms.

MR. SKLAVER: Good afternoon, Your Honor. Steven
Sklaver for the plaintiff.

The basic terms of the proposed settlement are
threefold. First is a $5.1 million cash fund. It is a
nonreversionary cash fund. Claim forms are not required.
Checks will be mailed to all class members whose records are
last known at Genworth, the defendants' files. And the number
of 5.1 million can be reduced depending on the number of
opt-outs, which we will know if the Court preliminarily

approves the settlement, at final approval at a pro rata
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amount that's provided for in the settlement.

THE COURT: But with no reversion; is that right?

MR. SKLAVER: There's no reversion of the final fund
once that's determined.

The second is there's a COI rate freeze, meaning that
the current COI rate scale in effect will not increase even if
there's an adverse change of mortality or for any other
reason, and that is through October 25th, 2029, which is
coextensive of the COI freeze that the Court approved in the
last settlement in the GLAIC action.

And the third is what's called STOLI waiver,
S-T-0-L-I. That stands for Stranger-Originated Life
Insurance, which means that the insurance company cannot seek
to void or null any life insurance policy as being void for
lack of insurable interest, which help insures class members
will get their death benefits paid upon maturity and a proper
claim submitted.

THE COURT: And your administrator is going to be?

MR. SKLAVER: The administrator will be JND, who was
the administrator on the GLAIC settlement as well.

THE COURT: All right. That's fine.

Okay. Mr. Gennardo, do you have anything to add?

MR. GENNARDO: No, Your Honor. I agree with
Mr. Sklaver's summary.

THE COURT: All right. Well, I'm going to
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conditionally certify the class for settlement purposes as
defined in the manner that's in the papers that have been
submitted to the Court. The class is defined to include all
owners of Gold and Gold II universal life insurance policies
issued, insured, or assumed by Genworth Life Insurance
Company, 1its predecessors or successors, whose cost of
insurance rate scales were changed as a result of the 2019
cost of insurance rate adjustment.

The class consists of approximately 3,000 universal
life insurance policyholders. I find that the class meets the
Rule 23 (a) requirements of numerosity, commonality,
typicality, and adequacy.

I also find that the settlement class meets the
demands of Rule 23 (b) (3) in that questions of law or fact that
are common to class members predominate over questions
affecting individual members.

Also, the class action is the superior method for
fairly and efficiently adjudicating this controversy.

Next, I'm going to appoint plaintiff's counsel as
class counsel under Rule 23 (9g).

I find that both the effort that plaintiff's counsel
has undertaken thus far and their experience in class actions
of this nature demonstrate their ability to represent the
interests of the class fairly and adequately. Therefore, I

appoint Susman Godfrey LLP as class counsel.
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I think, Ms. Holmes, you're local counsel for them.
Am I right about that?

MS. HOLMES: Correct.

THE COURT: I also appoint Plaintiff Martin
Silverstein as class representative.

I did want to say this: Mr. Sklaver, I mentioned
before in our calls about my concerns about attorneys' fees in
this case. So while I'm appointing you and I know you're
looking for a third of the fees here, while you've done a fine
job so far, I'm not committing to approving that. You're
going to have to make a submission to me with sufficient
lodestar documentation, and I'll take a look at that.

So I'm not saying I'm not going to appoint
your third -- confirm your -- a third request. I'm not saying
I'm going to reject it. I'm going to say you're going to have
to do some work to convince me.

Now, you already started it with your declaration
about why they're different and all this because I think you
knew I was already hesitant on that, but you're going to have
to do some work. I'm not -- by me appointing you do not
assume that means I'm going to approve your fee request at a
third. Do you understand that?

MR. SKLAVER: I understand, Your Honor.

THE COURT: I'll give you a full chance to be heard.

You know I've had some reluctancy on this case, but I don't
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predetermine anything. I'll take a look at it, and we'll kind
of go from there.

MR. SKLAVER: I appreciate the opportunity to be
heard. Thank you, Your Honor.

THE COURT: All right. I'm also going to
preliminarily approve the class settlement. In doing so, I'm
going to approve it as fair, reasonable, and adequate, using
the factors in Rule 23 and the Jiffy Lube case. I'll address
each of those factors now.

Plaintiffs and lead counsel have adequately
represented the class -- excuse me -- and their conduct has
confirmed this.

Class counsel undertook a thorough investigation of
the claims. They've engaged in extensive discovery and expert
work concerning the defendant's liability, including the
investigation of various liability theories that had not been
previously fully explored and an analysis of policy level data
to develop a comprehensive damages model. They've clearly
expended significant time, resources, and effort engaging in
difficult mediations. Plus, I've given them a hard time on
this case, and they know that. So let's just be honest about
that.

Two: The settlement is the product of good faith,
informed, and arm's-length negotiations by experienced

counsel. They've been at this since March of 2024. Again,
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I've had some calls giving plaintiffs a hard time for the
reasons that were discussed during those calls. They've had

exchanges with Rodney Max, a distinguished fellow and past
president of the American College of Civil Trial Mediators, as
well as our outstanding magistrate judge, Judge Colombell.

So the history of this case supports preliminary
approval. The parties were unsuccessful in their first two
mediations, but Judge Colombell did his magic, got it home
with a mediator's proposal; all of which suggests there's no
collusion here.

Number Three: The settlement provides adequate
relief to the class in light of the counterbalancing factors.
The Court finds the proposed settlement affords significant
relief. Mr. Sklaver just went over it so I'm not going to
repeat that.

It is notable, though, that there's a direct payment
except for opt-outs, no reversion, and the accounts, according
to the papers, represent 71.5 percent of potential recovery at
least as to the total past -- I think -- was it overage? 1Is
that what it was?

MR. SKLAVER: Past alleged COI overcharges.

THE COURT: Overcharges. I'm sorry. I couldn't read
my own writing here.

There's obviously significant risk in this kind of

litigation. In fact, I've repeated that risk during my calls,
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giving Mr. Sklaver a hard time. So, obviously, getting this
kind of recovery in the face of a potential tough row to hoe
here is significant.

Four: The form and the manner of the proposed notice
is going to be approved. I'm satisfied that the notice
program is reasonably calculated to apprise the class of the
pendency of the action, the proposed settlement, and their
rights to opt out of the settlement class or to object.

The proposed notice will provide individual direct
notice. The settlement administrator, who I'm going to
approve, will mail notice to the class members at their last
known address using Genworth's address database. This is a
particularly effective manner because in-force policyholders
are expected to maintain their current addresses with
Genworth. Where the policy is no longer enforced, the last
known address is already on file and the administrator will
have to use their database to direct mail prospective class
members.

A website and toll-free number will also be
maintained so anyone can read about the settlement and easily
find all documents pertaining to the settlement. I find these
procedures constitute the best notice practicable under the
circumstances and comply with due process, Rule 23, and the
Private Securities Litigation Reform Act of 1995.

I'm also approving JND Legal Administration LLC as
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the settlement administrator or the claims administrator.

I'm going to adopt the timeline that's been proposed
here and we'll set a final approval hearing for January 3rd
at 2:00 o'clock. I think that all worked for you-all. Am T
right about that?

MR. SKLAVER: Yes, Your Honor.

THE COURT: That was good for everybody?

Anything else I need to do, Mr. Sklaver?

MR. SKLAVER: Not here, Your Honor, no.

THE COURT: Mr. Gennardo?

MR. GENNARDO: Nothing, Your Honor.

THE COURT: All right. Everybody have a good day.
Thank you.

(Court adjourned at 2:04 p.m.)
CERTIFICATE

I, Melissa H. Custis, certify that the foregoing is
a correct transcript from the record of proceedings

in the above-entitled matter.

/s/ Melissa H. Custis, RPR Date: 11/11/2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

MARTIN SILVERSTEIN, on behalf of
himself and all others similarly situated

Plaintiff,
V. Case No: 3:23-cv-684-DJN
GENWORTH LIFE
INSURANCE COMPANY,
Defendant.

DECLARATION OF KRISTI C. KELLY

I, Kristi C. Kelly declare:

1. My name is Kristi C. Kelly. I am over 21 years of age, of sound mind, capable of
executing this declaration, and have personal knowledge of the facts stated herein, and they are all
true and correct.

BACKGROUND AND QUALIFICATIONS

2. I am a founder and a partner of Kelly Guzzo, PLC, a law firm located at 3925 Chain
Bridge Road, Suite 202, Fairfax, Virginia 22030. Prior to January 15, 2014, I was an attorney and
equity partner at Surovell Isaacs Petersen & Levy, PLC, a nineteen-attorney law firm with offices
in Fairfax, Virginia. My primary office was 4010 University Drive, Suite 200, Fairfax, Virginia
22030. I also worked for Legal Services of Northern Virginia, focusing exclusively on housing
and consumer law for approximately three years prior to Surovell Isaacs Petersen & Levy, PLC.

3. Since 2006, I have been and presently am a member in good standing of the Bar of
the highest court of the Commonwealth of Virginia, where I regularly practice law. Since 2007, I

have been and presently am a member in good standing of the Bar of the highest courts of the
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District of Columbia and since 2014 of Maryland. I am also admitted in the United States District
Courts for the District of Columbia and Maryland.

4. I have taught numerous Continuing Legal Education programs for other attorneys
and for various legal aid organizations, state and local bar associations, and other groups focused
on consumer law, such as the National Consumer Law Center, the Consumer Federation of
America, the National Council of Higher Education, and the National Association of Consumer
Advocates. I have taught courses about mortgage servicing abuses, landlord tenant defense,
dealing with debt collectors, credit reporting, defenses to foreclosure, discovery in federal court,
resolving cases, and internet lending. I also served as a panelist for the Consumer Financial
Protection Bureau and Federal Trade Commission on the issue of credit reporting. I have also
served as an adjunct professor at Geroge Mason University’s Anontin Scalia School of Law,
teaching a course on consumer rights litigation.

5. My peers have recognized me as a Super Lawyer and Rising Star consistently for
the past twelve years, and I was selected as a Top 50 Women’s Virginia Super Lawyer in 2023.
Additionally, I was selected to be a member of the Virginia Lawyers Weekly “Leader in the Law,”
class of 2014, and Influential Women in the Law, class of 2020. I serve on the Board of Directors
for the Legal Aid Justice Center and Virginia Poverty Law Center. | am a former State Chair for
Virginia of the National Association of Consumer Advocates and am currently a member of the
Partners’ Council for the National Consumer Law Center and Board of Directors of the National
Association of Consumer Advocates.

6. I have also been appointed to the Merit Selection Panel for recommendations for
the Magistrate Judge vacancies by the United States District Court for the Eastern District of

Virginia, in both the Richmond and Alexandria Divisions.
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7. My firm has litigated hundreds of consumer protection lawsuits in courts across the
country. Several courts have recognized Kelly Guzzo’s skill in prosecuting class actions for
various consumer protection violations. See, e.g., Campos-Carranza v. Credit Plus, Inc., Case No.
16-cv-120, Final Approval Hr’g Trans. at 5:37 (E.D. Va. Feb. 17, 2017) (“I think this is an
extremely, as I say, extremely fair, reasonable, and adequate settlement. Again, the claims — and I
think being generous on the time limit for the claims was also appropriate. So I have no difficulty
in signing this order.”); Ceccone v. Equifax Info. Servs. LLC, No. 13-1314, 2016 WL 5107202, at
*6 (D.D.C. Aug. 29, 2016) (“Given these qualifications, and in light of Class Counsel’s conduct
in court and throughout these proceeding, this Court concludes that Class Counsel is qualified to
prosecute the interests of this class vigorously.”); Dreher v. Experian Info. Sols., Inc., No. 11-
00624, 2014 WL 2800766, at *2 (E.D. Va. June 19, 2014) (“Dreher’s counsel is well- experienced
in the arena of FCRA class action litigation.”); Burke v. Seterus, Inc., No. 16-cv-785, Fairness
Hr’g Tr. at 9:1922 (E.D. Va. 2017) (“Experience of counsel on both sides in this case is
extraordinary. Ms. Kelly and Ms. Nash and their colleagues are here in this court all the time with
these kinds of cases and do a good job on them.”).

8. I have experience litigating class actions on behalf of consumers and have been
found to be adequate class counsel in numerous cases. See Tsvetovat v. Segan, Mason, & Mason,
PC, No. 1:12-¢v-510 (E.D. Va.); Conley v. First Tennessee Bank, No. 1:10-cv-1247 (E.D. Va.);
Dreher v. Experian Information Solutions, Inc., No. 3:11-cv-624 (E.D. Va.); Shami v. Middle East
Broadcast Network, No. 1:13-cv-467 (E.D. Va.); Goodrow v. Friedman & MacFadyen, No. 3:11-
cv-20 (E.D.Va.); Kelly v. Nationstar, No. 3:13-cv-311 (E.D. Va.); Thomas v. Wittstadt, No. 3:12-
cv-450 (E.D. Va.); Fariasantos v. Rosenberg & Associates, LLC, No. 3:13-cv-543 (E.D. Va.);
Morgan v. McCabe Weisberg & Conway, LLC, No. 3:14-cv-695 (E.D. Va.); Burke v. Shapiro,

Brown & Alt, LLP, No. 3:14-cv-838 (E.D. Va.); Bartlow v Medical Facilities of America, Inc., No.
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3:16-cv-573 (E.D. Va.); Blocker v. Marshalls of MA, Inc., No. 1:14-cv-1940 (D.D.C.); Ceccone v.
Equifax Info. Servs., LLC, Case No. 1:13-cv-1314 (D.D.C.); Jenkins v. Equifax Info. Servs., LLC,
No. 1:15-cv-443 (E.D. Va.); Ridenour v. Multi-Color Corporation, No. 2:15-cv-00041 (E.D. Va.);
Hayes v. Delbert Services Corp., No. 3:14-cv-258 (E.D. Va.); Campos-Carranza v. Credit Plus,
Inc., No. 1:16-cv-120 (E.D. Va.); Jenkins v. Realpage, Inc., No. 2:15-cv-1520 (E.D. Pa.); Kelly v.
First Advantage Background Services, Corp., No. 3:15-cv-5813 (D.N.J.); Burke v. Seterus, Inc.,
No. 3:16-cv-785 (E.D. Va.); Williams v. Corelogic Rental Property Solutions, LLC, No. 8:16-cv-
58 (D. Md.); Clark v. Trans Union, LLC, No. 3:15-cv-391 (E.D. Va.); Clark v. Experian
Information Solutions, Inc., No. 3:16-cv-32 (E.D. Va.); Thomas v. Equifax Info. Servs., LLC, No.
3:18-cv-684 (E.D. Va.); Heath v. Trans Union, LLC, No. 3:18-cv-720 (E.D. Va.); Turner v.
ZestFinance, Inc., No. 3:19-cv-293 (E.D. Va.); Galloway v. Williams, No. 3:19-cv-470 (E.D. Va.);
Gibbsv. TCV' V, LP, No. 3:19-cv-789 (E.D. Va.); Gibbs v. Rees, No. 3:20-cv-717 (E.D. Va.); Pang
v. Credit Plus, Inc., No. 1:20-cv-122 (D. Md.); Brown v. RP On-Site, LLC, No. 1:20-cv-482 (E.D.
Va.); Brown v. Corelogic Rental Property Solutions, LLC, No. 3:20-dv-363 (E.D. Va.); Hengle v.
Asner, No. 3:19-cv-250 (E.D. Va.); Gibbs v. Stinson, No. 3:18-cv-676 (E.D. Va.); Stewart v.
LexisNexis Risk Data Retrieval Services, LLC, No. 3:20-cv-903 (E.D. Va.); Hill-Green v. Experian
Information Solutions, Inc., No. 3:19-cv-708 (E.D. Va.); Blackburn v. A.C. Israel Enterprises,
No.3:22-cv-146 (E.D. Va.); Hernandez v. Dyck-O’Neal, Inc., No. 1:23-cv-827 (E.D. Va.);
Perrucci v. Hunter Warfield, Inc., No. 1:23-cv-872 (E.D. Va.); Meeks v. Equifax Info. Servs., LLC,
No. 3:21-cv-7727 (N.D. Ca.); McAfee v. CIC Mortgage Credit, Inc., No. 3:22-cv-0772 (E.D. Va.),
Meehan v. Capital One, N.A., No. 1:22-cv-1073 (E.D. Va.), Steinberg v. CoreLogic Credco, LLC,
No. 3:22-cv-498 (S.D. Ca.); and Meeks v. Consumer Adjustment Co., Inc., No. 3:21-cv-3266 (N.D.

Ca.).
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0. I have also previously opined on the reasonableness of the fees of other practitioners
in individual cases in the Eastern District of Virginia, including in Brighton Trustees, LLC, as
Trustee, et al., v. Genworth Life and Annuity Insurance Company, No. 3:20-cv-240 (E.D. Va.). |
have provided a declaration to support the fee request in Arlington Circuit Court in Powell v Prime
Motors, LLC, No. CL20001773-00 and in support of the Legal Aid Justice Center in Martinez
Garcia v. Mega Auto Outlet, No. 1:20-cv-945 (E.D. Va.).

10. My fee for this Declaration is $15,000.00, all of which will be paid by donation

directly to Restoration Immigration Legal Aid.

DOCUMENTS REVIEWED
11. In order to perform this evaluation, I reviewed and considered the following
materials:

Entire Docket History on PACER

Class Action Complaint

Joint Stipulation and Settlement Agreement

Plan of Allocation

Plaintiff’s Motion for Preliminary Approval of Class Action Settlement

Memorandum of Law in Support of Plaintiff’s Motion for Preliminary Approval of Class
Action Settlement

Order Preliminarily Approving Class Action Settlement

Declaration of Steven G. Sklaver in Support of Plaintiff’s Motion for Preliminary of
Class Action Settlement

Short Form Notice
Long Form Notice
Time and Expense Entries

Biographies of Plaintiffs’ Counsel



Case 3:23-cv-00684-DIJN Document 68-8 Filed 11/15/24 Page 6 of 8 PagelD# 713

Declaration of Steven G. Sklaver in Support Of Plaintiff’s Motion for Attorneys’ Fees,
Costs, and Service Award

Declaration of Kathleen J.L. Holmes in Support Of Plaintiff’s Motion for Attorneys’ Fees,
Costs, and Service Award

12.  This was a complex case requiring special expertise at the risk of nonpayment. It is
comparable to the more complex consumer class actions that I have been involved with.

13. I have extensive experience in class action cases brought in this Court, and in the
Eastern District of Virginia. I routinely represent plaintiffs in cases concerning various consumer
protection statutes. [ have been involved in many cases involving requests for attorneys’ fees under
different statutes and am familiar with the rates charged by both plaintiffs’ and defense attorneys
in this region. My knowledge of the attorneys’ fee recoveries, and rates in the Eastern District of
Virginia and this region comes from a variety of sources, including my own personal experience
requesting, or opposing requests for attorneys’ fees, research and discussions with other attorneys,
advertised rates, case decisions and other publications.

14.  Given the specific knowledge I have as to attorneys’ fees awarded and charged in
class actions in the Eastern District of Virginia, I am able to testify as to the reasonable and
expected ranges of fees in class action settlements and the reasonableness of the time expended
and hourly rates charged by attorneys that practice in this District and Division as part of any
lodestar crosscheck.

15. I am familiar with the fees charged by other attorneys and approved by this Court
for class action litigation. Attorneys’ fees in most class settlements are calculated as a percentage
of the settlement fund unless a fee amount is separately negotiated at the settlement, usually with
the assistance of a mediator or Magistrate Judge. Most percentage fees in class settlements that I

am aware of are generally between 30 and 35%.
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16. In this case, Plaintiff has recovered a gross settlement common fund of
$5,100,000.00 (which may be reduced on a pro rata basis depending on the number opt-outs). In
addition, Plaintiff has secured substantial prospective nonmonetary relief, including a cost of
insurance rate scale freeze until October 25, 2029 and a permanent non-contestability benefit. The
one-third fee sought by Plaintiffs’ counsel here solely from the cash fund, viewed in isolation of
the other benefits achieved, is a reasonable percentage that is not an outlier, but rather, it is
consistent with my expectations for awards made for a fund of this size. I believe that an attorneys’
fee award of one-third of the cash fund in this instance is fair and appropriate.

17. I strongly believe that attorneys should be paid in class action common fund
settlements based on the results, i.e.: cash- recovered and other non-cash benefits earned on behalf
of the class. This aligns the interests of the class and class counsel and it promotes sound public
policy to encourage thoughtful, efficient and strategic litigation, such as this, making this
settlement possible.

18. I have reviewed the time entries and biographies of the lawyers representing
Plaintiff in this litigation, and although I have not observed or worked with the firms, I have
reviewed the time records and work product, and I believe the time records reflect reasonable time
expended for a case of this magnitude and complexity. Further, the results of this litigation speak
for themselves in terms of skill, experience, and diligence in approach to this litigation.

19. Given the specific knowledge I have as to hourly rates charged and approved in the
Eastern District of Virginia, I am comfortable stating that Class Counsel’s hourly rates are withing
the range of hourly rates for federal litigation attorneys in the Eastern District of Virginia range.

This is further supported by the Laffey Matrix.! See http://www.laffeymatrix.com/see.html. 1

! The Laffey Matrix was originally developed by the U.S. Department of Justice and is adjusted
by the nationwide legal services component of the Consumer Price Index produced by the U.S.



Case 3:23-cv-00684-DIJN Document 68-8 Filed 11/15/24 Page 8 of 8 PagelD# 715

believe the rates here are reasonable for the specialized attorneys prosecuting this case which
involved complex actuarial and technical insurance modelling and issues. Here, Plaintiff’s counsel
expended over 737.7 hours to prosecute this complex action, and I believe this to be reasonable
for a case of this magnitude and complexity.

20. I have also reviewed a survey of AmLaw 50 law firms performed by PwC Product
Sales, LLC issued in October 2021. That survey states that the median standard billing rate for an
equity partner was $1,253 and for associates was $819. The rates for Class Counsel and its staff
who billed significant amounts of time to this case (ranging from $250 to $1200) per hour are
comparable to similar law firms litigating matters of similar magnitude.

21. It is my understanding that these are the rates routinely charged by these law firms
in the national practices of each. Ordinary hourly rates in Richmond, Virginia are typically lower
than some larger venues. However, the field and expertise necessary in a national class action
against well-funded nationally defended opponents is the same here as in any venue. Accordingly,
I am comfortable stating that the rates contained in the Steven Sklaver and Kathleen Holmes
declarations are all within the range of approvable hourly charges appropriate in a federal and
national class action settlement.

I declare under penalty of perjury of the laws of the United States that the foregoing is
correct.

Signed this 15th day of November, 2024.

Kristi C. Kelly

Bureau of Labor Statistics. See, e.g., DL v. Dist. of Columbia, 924 F.3d 585 (D.C. Cir. 2019)
(discussing the history and basis of the Laffey matrix); Baker v. D.C. Pub. Schs., 815 F. Supp. 2d
102, 113 (D.D.C. 2011).
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

MARTIN SILVERSTEIN,
Plaintiff,

V. Civil No. 3:23-cv-00684 (DJN)

GENWORTH LIFE INSURANCE COMPANY,
Defendant.

DECLARATION OF KATHLEEN J.L. HOLMES

I, Kathleen J.L. Holmes, do hereby declare and state as follows:

1. I am a partner in the law firm Holmes Costin & Marcus, PLLC (“HCM”). HCM
was engaged to serve as local counsel with the firm Sussman Godfrey, LP (“Lead Counsel”) to
represent Martin Silverstein (“Plaintiff”) in the above-captioned action. | make this declaration in
support of Class Counsel’s request for an award of the attorneys’ fees and costs from the
Settlement Fund preliminary approved by the Court on October 11, 2024 (ECF 64).

2. I am an attorney licensed to practice law in Virginia and the District of Columbia.
I am a member of the bars of the United States District Court for the Eastern District of
Virginia, United States District Court for the Western District of Virginia, the United States
District Court for the District of Columbia, the United States Court of Appeals for the Fourth
Circuit, the United States Court of Appeals for the District of Columbia, and the United States
Court of International Trade.

3. I am a founding member of Holmes Costin & Marcus PLLC (“HCM”), a law firm
located in Alexandria, Virginia. HCM represents clients in complex business litigation in federal

and state courts in the greater Washington, D.C. area, including in the United States District
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Courts for the District of Columbia and Eastern District of Virginia, and in mediations and
arbitrations throughout the country.

4. I have been representing individual and corporate clients in complex business
disputes in federal and state courts across the country for over 30 years. After obtaining a M.S.
degree from the University of Chicago, | graduated from the George Mason University School of
Law (now Antonin Scalia School of Law) in 1992, working full time at the U.S. Department of
Commerce within the Office of the Administrative Law Judge. Upon graduating, | served as a law
clerk for Judge Leonie M. Brinkema of the United States District Court for the Eastern District of
Virginia. | then worked as an associate, rising to partner, at Richards McGettigan Reilly & West,
P.C. in Alexandria, Virginia, and as a partner at Williams Mullen in Tysons, Virginia. | co-founded
Holmes & Costin in 2010.

5. My law partner Ellen D. Marcus assisted in representing Plaintiffs. Ms. Marcus is
licensed to practice law in Virginia and the District of Columbia. She is a member of the bars of the
United States District Court for the Eastern District of Virginia, the United States District Court for
the District of Columbia, the U.S. Court of Appeals for the Fourth Circuit, the U.S. Court of
Appeals for the District of Columbia, the U.S. Court of Appeals for the Second Circuit, the U.S.
Court of Appeals for the Federal Circuit, and a number of other federal district and appellate courts.

6. Ms. Marcus has been representing individual and corporate clients in complex
business disputes in federal and state courts across the country for over 25 years. She graduated
from Columbia Law School in 1999, where she was a senior editor of the Columbia Law Review
and a Harlan Fiske Stone Scholar. Upon graduating, she served as a law clerk for Judge Leonie
M. Brinkema of the United States District Court for the Eastern District of Virginia. She then

worked as an associate at Debevoise & Plimpton in Washington, D.C., and at Zuckerman
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Spaeder LLP in Washington, D.C. Before co-founding HCM in 2014, she was for seven years a

partner at Zuckerman Spaeder LLP.

7. HCM attorneys have served as counsel in significant complex business disputes in
the Eastern District of Virginia and in Virginia state courts, and are recognized by the federal and
state courts in Northern Virginia as regular practitioners and well-respected members of the bar.
The HCM firm has represented litigants in a wide variety of business disputes in the federal
court, including disputes of trademarks, patents, trade secrets, securities fraud, and partnership
rights.

8. The adjusted Laffey Matrix for attorneys with similar experience to Ms. Marcus
and myself who are practicing civil law in the Washington, D.C. metropolitan area with more
than 20 years of experience for the period June 1, 2023 to June 1, 2024 indicates a hourly rate of

$1057. See http://www.laffeymatrix.com/see.html.

9. Ms. Marcus and | undertook the representation acting as local counsel for Lead
Counsel pursuant to Local Rule 83.1. Accordingly, we undertook the obligation to review all
pleadings prior to their being filed with the Court, to appear with Lead Counsel at all hearings,
and to provide guidance to Lead Counsel on local rules, practices and customs. This work
necessitated the review of complicated insurance contracts and complex damages calculations, as
well as familiarity with Fed.R.Civ.P. 23.

10.  The table below is a summary reflecting the amount of time spent, through October
30, 2024, by my law partner, Ms. Marcus, and me, and the lodestar calculation using HCM’s 2022
billing rates. HCM elected to use the same rate as that previously reviewed by the Court in
Brighton Trustees, LLC et al. v. Genworth Life and Annuity Insurance Company, Case No. 3:20-

cv-00240-DJN, Dkt. 147, in making its determination to award fees and expenses to Class
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Counsel. Brighton Trustees, Dkt. 142, 147. The following table was prepared from daily time
records regularly prepared and maintained by HCM, which are available at the request of the
Court. Time expended in preparing this application for fees and reimbursement of expenses are

excluded and not reflected below.

Attorneys Current Rate Hours | Value

Kathleen Holmes (Partner) $850.00 50.7 $43,095.00
Ellen Marcus (Partner) $850.00 1.7 $1,445.00
Totals 52.4 $44,540.00

10. Through October 31, 2024, the total hours of work performed by me in this
litigation is 52.4 hours; the total hours of work performed by Ms. Marcus in this litigation is 1.7
hours; Our work has continued beyond October 31, 2024. In my professional judgment, the time
expended, services rendered and overall fees charged are fair, reasonable and necessary in light of
the legal and factual issues in this litigation.

11.  Ms. Marcus and | worked with Lead Counsel to complete filings, to issue
subpoenas duces tecum and monitor responses, to advise on matters of procedure under the
Local Rules, to attend hearings and to discuss strategy on various aspects of the litigation. We
reviewed all filed pleadings and tracked the progress of the litigation. Throughout the litigation,
we reviewed discovery responses monitored discovery disputes and their resolution, and
attended the mediation session before Magistrate Judge Colombell.

12. Through October 31, 2024, the expenses incurred by HCM in this litigation total
$2,705.70 for filing fees, courier expenses and travel expenses.

13.  HCM may submit a supplemental declaration on the fees and expenses incurred

since October 31, 2024.
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed this 15th day of November 2024.

/s/ Kathleen J.L. Holmes

Kathleen J.L. Holmes (Virginia Bar No. 35219)
HOLMES COSTIN & MARCUS PLLC

908 King Street, Suite 330

Alexandria, VA 22314

Tel:  703-260-6401

Fax: 703-439-1873
emarcus@hcmlawva.com
kholmes@hcmlawva.com
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